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Syllabus

Convicted, following a jury trial, of various crimes, including felony murder

and robbery in the first degree in connection with the stabbing death
of two victims, B and P, the defendant appealed. B had invited the
defendant and her husband, T, to live with her in her home. Several
months later, the defendant directed T to tell B that the defendant was
in jail and needed money for bail, which was not true. T and the defendant
used the money to buy drugs. The day after the defendant’s bail scheme,
T murdered B, and her adult son, P, in B’s home. After the murders,
the defendant went through B’s purse and took money, gift cards, and
the keys to B’s automobile. In the days following the murders, the
defendant and T sold various possessions of the victims, and the defen-
dant spent the money she procured from those sales on food, hotels,
and cocaine. The defendant and T then traveled to Baltimore, where
they were arrested. Held:

1. The defendant could not prevail on her claim that her due process rights

were violated because the trial court improperly allowed the jury to
base a guilty verdict on a legally invalid but factually supported theory
that a completed larceny by false pretenses, which was accomplished
by the bail scheme, that preceded a use of force, and was part of a
continuous course of larcenous conduct, could be the predicate felony
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for robbery and felony murder: the defendant’s claim that a larceny by
false pretenses could not be a predicate felony for robbery or felony
murder because no force was used to obtain the property was unavailing,
as larceny by false pretenses could be a proper predicate for a robbery
where force was used in a larceny by false pretenses in order to retain
the property immediately after the taking, and, therefore, the defendant’s
claim alleged an improper charge to the jury that was legally valid but
was unsupported by the evidence; moreover, although the larceny by
false pretenses was complete before the victims were murdered and,
thus, the trial court should not have included references to it in its
charge to the jury, that instructional error was harmless, the defendant
having failed to meet her burden of establishing that any error would
have, more probably than not, affected the jury’s verdict, as the defen-
dant conceded that there was a factually supported basis for the felony
murder and robbery convictions, including evidence that supported the
conclusion that the defendant and T had planned to kill the victims in
order to take, and obtain through the sale of the victims’ possessions,
money for drugs, and it was clear from the verdict on the counts for
felony murder as to P, larceny in the third degree, and robbery in the
first degree as to P, in the context of the charge, that the jury based its
verdict on the larcenies that occurred immediately following the
murders.

2. The defendant’s claim that there was insufficient evidence to support her
conviction of attempt to possess narcotics, which was based on her
claim that there was insufficient evidence that she actively attempted
to possess narcotics, was unavailing: D, whose DNA was found in the
backseat of B’s automobile, testified that he gave cocaine to an intermedi-
ary in exchange for the use of the car and he gave a basic description
of the people in the car, there was evidence that the defendant took
the keys to the car shortly after T killed B, and the jury reasonably
could have concluded that the defendant and T used the car after the
murders to buy drugs, that the defendant was present and involved
in the transaction, which involved narcotics, and that the defendant,
therefore, engaged in conduct intending to result in the possession of
narcotics; accordingly, there was a reasonable view of the evidence
that supported the jury’s verdict of guilty of attempted possession of
narcotics beyond a reasonable doubt.

Argued January 11—officially released June 25, 2019
Procedural History

Substitute information, in the first case, charging the
defendant with the crimes of conspiracy to commit
larceny in the third degree and accessory to larceny
in the third degree, and substitute information, in the
second case, charging the defendant with three counts
of the crime of robbery in the first degree, two counts
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of the crime of felony murder, and with the crimes of
criminal attempt to possess narcotics, larceny in the
third degree, burglary in the third degree, hindering
prosecution in the second degree, forgery in the second
degree, conspiracy to commit robbery in the first
degree, and tampering with evidence, and substitute
information, in the third case, charging the defendant
with the crimes of larceny in the second degree, using
a motor vehicle without the owner’s permission, and
forgery in the second degree, brought to the Superior
Court in the judicial district of Waterbury, where the
cases were consolidated; thereafter, the matter was
tried to the jury before Cremins, J.; verdicts and judg-
ments of guilty, from which the defendant appealed.
Affirmed.

Mark Rademacher, assistant public defender, for the
appellant (defendant).

Ronald G. Weller, senior assistant state’s attorney,
with whom, on the brief, were Maureen Platt, state’s
attorney, and Terence D. Mariani and Cynthia S. Sera-
fint, senior assistant state’s attorneys, for the appel-
lee (state).

Opinion

LAVINE, J. This case tragically exemplifies the adage
that no good deed goes unpunished. In February, 2012,
Donna Bouffard invited a homeless couple, the defen-
dant, Elizabeth K. Turner, and her husband, Claude
Turner, to live with her in her home.! In June of the
same year, Turner brutally murdered both Bouffard and
her adult son, Michael Perkins, in Bouffard’s Watertown
home. The defendant appeals from the judgments of
conviction, rendered after a jury trial, of two counts of
felony murder in violation of General Statutes § 53a-

! In this opinion, we refer to Elizabeth Turner as the defendant, to Claude
Turner as Turner, and to them collectively as the Turners.
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54¢,? one count of criminal attempt to possess narcotics
in violation of General Statutes § 53a-49 and General
Statutes (Rev. to 2011) § 21a-279 (a), one count of lar-
ceny in the third degree in violation of General Statutes
§ 53a-124 (a), one count of burglary in the third degree
in violation of General Statutes § 53a-103 (a), one count
of hindering prosecution in the second degree in viola-
tion of General Statutes § 53a-166 (a), two counts of
forgery in the second degree in violation of General
Statutes § 53a-139 (a) (1), two counts of robbery in the
first degree in violation of General Statutes § 53a-134
(a) (1), one count of robbery in the first degree in
violation of § 53a-134 (a) (3), one count of conspiracy
to commit robbery in the first degree in violation of
General Statutes §§ 53a-48 (a) and 53a-134 (a), one
count of tampering with evidence in violation of General
Statutes (Rev. to 2011) § 53a-155 (a) (1), one count of
conspiracy to commit larceny in the third degree in
violation of §§ 53a-48 and 53a-124, one count of acces-
sory to larceny in the third degree in violation of General
Statutes §§ 53a-8 and 53a-124, one count of larceny in
the second degree in violation of General Statutes § 53a-
123, and one count of using a motor vehicle without
the owner’s permission in violation of General Statutes
§ 53a-119b. On appeal, the defendant claims that (1)
the trial court improperly allowed the jury to consider
a legally invalid but factually supported theory for the
robbery and felony murder convictions, specifically,
that alarceny by false pretenses that is part of a continu-
ous course of larcenous conduct culminating in a mur-
der can provide the predicate felony for a robbery and
felony murder, and (2) there was insufficient evidence
to support the conviction of attempted possession of
narcotics. We affirm the judgments of the trial court.

% Section 53a-54c was amended by No. 15-211, § 3, of the 2015 Public Acts;
those amendments made technical changes and added a separate predicate
felony, neither of which are relevant to this appeal. In the interest of simplic-
ity, we refer to the current revision of the statute.
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The record discloses the following facts that the
jury reasonably could have found on the basis of the
evidence presented at trial. In February, 2012, Chris-
tine Perkins, Bouffard’s daughter, and Christine Per-
kins’ then husband, David Ortiz, met the Turners at the
Waterbury mall. Christine Perkins recognized Turner
from previously having seen him in a Salvation Army
food line. As the defendant was noticeably pregnant at
the time, Christine Perkins and Ortiz invited her and
Turner to stay with them in Bouffard’s home. As aresult,
the Turners moved into Bouffard’s home. Eventually,
the relationship between the Turners and Bouffard
deepened, and the defendant and Turner started calling
Bouffard, “mom.”

In April, 2012, Bouffard received a disability settle-
ment of $13,000, which she put in an envelope that she
hid under her mattress. When money began to disappear
from the envelope, she moved it into a safe. Her relation-
ship with the Turners soured, and Bouffard accused
the defendant of stealing from her. On April 19, 2012,
the same day that she left for vacation, Bouffard served
eviction papers on Christine Perkins and Ortiz so that
Michael Perkins, who had moved out of her house due
to a conflict with Ortiz, could return to the home.

At the end of April, 2012, upon returning from vaca-
tion, Bouffard noticed that the safe had been moved
and pried open, and approximately $6000 was missing.
Bouffard accused the defendant of taking the money.
The defendant later admitted to police that she had told
Turner to take money from under the mattress and
from the safe. The defendant explained that Turner did
everything for her, that he did all he could to try to
keep her happy, that she and Turner used the stolen
money to buy drugs, and that she was “in her glory.”

As indicated, the relationship between Bouffard and
the Turners deteriorated. The defendant, on more than
one occasion, expressed her desire to put rat poison
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into Bouffard’s and Michael Perkins’ food because they
were “always in her business.” The defendant also
mentioned to a stranger that she and Turner didn’t like
Bouffard and Michael Perkins. After Bouffard had been
killed, the defendant explained to police that Bouf-
fard would lecture her about how she, Bouffard, was
unhappy, which the defendant described as “[c]onde-
scending. Poor me, poor me. . . . Everyone needs to
wait on me.” The defendant admitted to having argu-
ments with Bouffard, and that when Bouffard would
start “running her mouth,” the defendant would “usu-
ally go upstairs because [she didn’t] want to hear it
because [she would] cuss [Bouffard] out and make her
cry.” Bouffard asked the defendant and Turner to leave
in May, 2012, but they did not.

In June, 2012, only Bouffard, Michael Perkins, Turner,
and the defendant lived in the home. On June 28, 2012,
the defendant directed Turner to tell Bouffard that she
was in jail and needed $50 for bail, which was untrue.
After Bouffard gave Turner the $50, Turner and the
defendant used the money to buy drugs. The defendant
and Turner performed the ruse one more time that
evening, with Turner explaining to Bouffard that the
bond was actually $100, and he needed another $50 to
get the defendant out of jail. Bouffard gave Turner the
additional $50.3

When the Turners returned to Bouffard’s home in the
early hours of June 29, 2012, Michael Perkins was asleep
on the couch and Bouffard was awake in her bedroom.
The defendant later stated to police that Bouffard was
“running her mouth” and “she didn’t want to listen to
[Bouffard] run her mouth, so she went upstairs, but she
was curious about what might be taking place down-
stairs, so she lowered the sound on the television so

3 This was referred to as “the bail scam” or “bail scheme” on appeal and
at trial.
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that she could listen in.” She heard some banging and
Michael Perkins yelling, and went downstairs. She saw
Turner stabbing Michael Perkins in the stomach, but did
not protest or intercede. Michael Perkins was saying,
“please stop, I love you.” Bouffard did not come out of
her room, which led the defendant to believe that
Turner had already killed her. Turner told the defendant
to go back upstairs, which she did. A short while later,
Turner went upstairs and handed the defendant Bouf-
fard’s purse. The defendant went through the purse
and took money, gift cards, and the keys to Bouffard’s
Lincoln town car. The defendant went downstairs and
walked past the lifeless bodies of Bouffard and Michael
Perkins, each with numerous stab wounds, to go into
Bouffard’s room and look for the paperwork for Bouf-
fard’s car.

The Turners took Bouffard’s car and picked up
Anthony Acosta, a friend of Turner’s; Turner stopped
to buy marijuana and cocaine. They returned to the
house, at which point Acosta saw the bodies of Bouffard
and Michael Perkins lying on the floor. The three pro-
ceeded to use the drugs. The defendant told Acosta that
she regretted telling Turner to kill the victims. When
the defendant was rifling through the victims’ belong-
ings, she discovered that Bouffard had been served with
an eviction notice, and commented to Acosta, “good
for them. They deserved it.”

In the following days, the Turners, accompanied by
Acosta, sold Michael Perkins’ scooter, guitar, and Wii
system, as well as Bouffard’s camper, phone, and jew-
elry. They also attempted to sell a television and took
a gun from Bouffard’s home. The defendant later admit-
ted to police that both she and Turner had the idea to
sell Bouffard’s camper and other items. The defendant
also made an effort to take money out of Bouffard’s
bank account by means of a check that she had forged.
She additionally took Michael Perkins’ debit card, and
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because she knew his pin number, took money out of
his account and got cash back on items purchased with
the card. The Turners continued to use Bouffard’s Lin-
coln town car and ultimately sold the car for $400. The
defendant spent the money she procured from the sale
of Bouffard’s and Michael Perkins’ possessions on food,
hotels, and cocaine.

The Turners then traveled to Baltimore, where they
were arrested. The defendant was interviewed by
Watertown police in Baltimore, after which the Turners
were extradited to Connecticut. After a follow-up inter-
view with police in Watertown, the defendant was seen
kissing Turner through the bars of her cell. While in
prison awaiting trial, she wrote a letter to a friend in
which she acknowledged that she “made a huge mis-
take” that resulted in “lives [being] lost.” Following a
jury trial, the defendant was sentenced to a total effec-
tive sentence of sixty years. Additional facts, as they
reasonably could have been found by the jury, will be
set forth as necessary.

I

The defendant has conflated some of her arguments
and legal theories in a way that requires us to recharac-
terize them. The defendant claims that her due process
rights were violated because the trial court improperly
allowed the jury to base a guilty verdict on a legally
invalid but factually supported theory that a completed
larceny by false pretenses* that precedes a use of force,
and is part of a continuous course of larcenous conduct,
can be the predicate felony for robbery and felony mur-
der. The larceny by false pretenses accomplished by the
bail scheme ended prior to the murders, the defendant
contends, and was not accompanied by force. Conse-
quently, the bail scheme lacked a nexus to the murders.

¢ A larceny by false pretense occurs when a person, “by any false token,
pretense or device . . . obtains from another any property, with intent to
defraud him or any other person.” General Statutes § 53a-119 (2).
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The essence of the defendant’s claim is that the trial
court improperly instructed the jury in this regard, and,
as such, the defendant’s robbery and felony murder
convictions may have been predicated on an inadequate
legal theory that was purportedly argued by the state.’®
The larceny by false pretenses, the defendant contends,
could not have provided the basis for a predicate felony
for a robbery because it was not accompanied by force,
but the court’s charge, in light of the state’s position

> We note that the state never asserted in its closing arguments that the
conduct engaged in by the defendant prior to the murders, most particularly
the bail scam, could be the predicate felony for robbery and felony murder
because it was part of a continuous course of larcenous conduct. Rather,
the state argued: “But a robbery with force, the evidence that supports that
here, is that . . . the defendant . . . admitted that she had come up with
this . . . bail scheme whereby [the Turners] were going to get money out
of [Bouffard]. And what happened was, she said to [Turner], got to get fifty
bucks. Tell her that I've been arrested. [Bouffard] gives him fifty bucks. Off
they go. They use the money for drugs, according to what [the defendant]
said. Next, she sends [Turner] back. You've got to get some more money.
Sends him back to get another $50. [Bouffard] gives up the $50. But the
problem is this. There is no bail. She hasn’t been arrested. This is larceny
by false pretenses . . . .

“And you also know that with respect to this, that she used that money

on drugs, and she admitted that . . . . So, I would argue at this point,
we know from that that the state has proven that there was a larceny at
that point.

“The force that’s involved is any type of physical power over somebody
else, and that can be used to either prevent them from keeping their property
or compelling them to give you up their property.

“Here, what we know is, according to [the defendant’s] statement . . .
she heard some banging. She heard [Turner]—her statement was that she
heard banging, she came downstairs, she saw him stabbing Michael [Per-
kins], and she knew that [Bouffard] must be dead because she didn’t come
out of her room. You can infer that the only reason the defendant would
think that [Bouffard] is dead at that point was because she knew that
[Bouffard] had already been stabbed by [Turner]. Why would she think that
[Bouffard] was dead at that point in time just because she heard some
thumping or bumping? We know . . . that [Bouffard] died from multiple
stab wounds. So, I would submit to you, the state has proven a robbery, a
larceny plus force, beyond a reasonable doubt.

“And, ‘in furtherance of,” means it has to be connected to the robbery or
the flight from the robbery. So, again, the actions of the defendant or another
participant has to have caused the death of [Bouffard] and it must be done
in some way to aid the robbery in some way or further the purpose of
the robbery. The evidence here is, you have the defendant’s statement in
Baltimore where she said that immediately after [Turner] finished stabbing
Michael [Perkins], he came upstairs, he gave her [Bouffard’s] purse. She
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during trial and in its closing argument, mistakenly cre-
ated the impression that it could.®

Although it is possible to construe the defendant’s
claim that the court permitted the state to make alegally

went through it. She took out the money, the gift cards, and then they were
stealing items out of that house for the next few days. The robbery continues
as long as they continue to steal from the home.

“You also have the [defendant’s] statement . . . with regard to the bail
scheme, and that’s the genesis of the larceny. And then when the forces
are being applied to [Bouffard], it morphs into a robbery. At this point in
time, the larceny continued. Even though [Bouffard] may have passed away,
that larceny continues.” (Emphasis added.)

% We note that the defendant challenges only the charge in regard to its
inclusion of larceny by false pretenses as a type of larceny, given the context
of this case, and does not challenge the court’s charge as to the elements
of robbery and felony murder. The court charged the jury on felony murder
and robbery in part as follows: “The defendant is charged in count one as
to [Bouffard] and in count two as to Michael Perkins . . . with felony
murder. The statute defining this offense reads in pertinent part as follows:
‘A person is guilty of murder when, acting either alone or with one or more
persons, she commits or attempts to commit robbery, and in the course of
and in furtherance of such crime or of flight therefrom, she, or another
participant, if any, causes the death of a person other than one of the parti-
cipants.’

“For you to find the defendant guilty of this charge, the state must prove
the following elements beyond a reasonable doubt: The first element is that
the defendant, acting alone or with one or more other persons, committed
or attempted to commit the crime of robbery of [Bouffard], as to count one,
[and] Michael Perkins, as to count two. . . .

“[Section] 53a-133 of the Penal Code defines robbery as follows: ‘A person
commits robbery when she, in the course of committing a larceny, she or
another participant in the crime uses or threatens the immediate use of
physical force upon another person for the purpose of: (1) preventing or
overcoming resistance to the taking of the property or the retention thereof
immediately after the taking; or (2) compelling the owner of such property
or another person to deliver up the property or to engage in other conduct
which aids in the commission of the larceny.’ Thus, the elements of robbery
are (1) in the course of a larceny; and [2] uses physical force.

“[To prove that the defendant was committing larceny], the state must
prove beyond a reasonable doubt that the defendant would have to . . .
(1) wrongfully take property from the owner; and (2) she did so with the
intent to permanently deprive the owner of their property or permanently
appropriate the property to herself or a third person. If you unanimously
find that the state has proved beyond a reasonable doubt each of the elements
of the crime of larceny, then you shall consider the second element of
robbery, the use of physical force.

3k ook sk

“If you find that the defendant or another participant in the crime used
physical force or threatened its immediate use in the course of committing
a larceny, you must then determine whether such physical force was used
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invalid but factually supported claim to be, in reality,
a camouflaged claim of prosecutorial impropriety, the
defendant specifically disavows that she is raising a
prosecutorial impropriety claim and does not provide
briefing on prosecutorial impropriety. Similarly, the
defendant’s claim could be construed that the court
abused its discretion by allowing the state to make an
improper closing argument, but, again, the defendant
has not briefed such a claim. Consequently, any claim
that the court improperly allowed the state’s argument

or threatened for the purpose of preventing or overcoming resistance to
the taking of property or to ret[ain] . . . property immediately after the
taking, or compelling the owner of the property or another person to deliver
up the property or to engage in other conduct that aids in the commission
of larceny.

sk osk sk

“The second element is that the actions of the defendant or another
participant in the crime of robbery or attempted robbery were the proximate
cause of the death of [Bouffard], as to count one, and Michael Perkins, as
to count two.

ook sk

“The third element is that the defendant or another participant caused
the death of [Bouffard], as to count one, and Michael Perkins, as to count two,
while in the course of, and in furtherance of, the commission or attempted
commission of the crime of robbery, or immediate flight from the crime.
This means that the death occurred during the commission of a robbery or
attempted robbery and in the course of carrying out its objective.

“‘In the course of the commission’ of the robbery or attempted robbery
means during any part of the defendant’s participation in the robbery or
attempted robbery. The phrase ‘in the course of the commission’ is a time
limitation and means conduct occurring immediately before the commission,
during the commission, or in immediate flight after the commission of the
robbery or attempted robbery. The immediate murder of a person to elimi-
nate a witness to the crime or to avoid detection is also ‘in the course of
the commission.’ Thus, the death of [Bouffard] as to count one, and Michael
Perkins as to count two, must have occurred somewhere within the time
span of the occurrence of facts which constitutes the robbery or
attempted robbery.

“‘In furtherance of’ the robbery or attempted robbery means that the
killing must in some way be causally connected to or as a result of the
robbery or attempted robbery or the flight from the robbery or attempted
robbery. The actions of the defendant or other participant that caused the
death of [Bouffard] as to count one, and Michael Perkins as to count two,
must be done to aid the robbery or attempted robbery in some way or to
further the purpose of the robbery or attempted robbery. . . .

“The fourth element is that [Bouffard] as to count one, and Michael Perkins
as to count two, was not a participant in the robbery or attempted robbery.”
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is, therefore, inadequately briefed and will not be con-
sidered. Appellate courts “are not required to review
issues that have been improperly presented to this court
through an inadequate brief. . . . Analysis, rather than
[mere] abstract assertion, is required in order to avoid
abandoning an issue by failure to brief the issue prop-
erly. . . . We do not reverse the judgment of a trial
court on the basis of challenges to its rulings that have
not been adequately briefed.” (Internal quotation marks
omitted.) McClancy v. Bank of America, N.A., 176
Conn. App. 408, 414, 168 A.3d 658, cert. denied, 327
Conn. 975, 174 A.3d 195 (2017). Thus, we are left with
the defendant’s claim that the court erred in its instruc-
tion to the jury.

Because the jury instruction included a definition of
larceny by false pretenses, the defendant argues that
the jury might have found her guilty of robbery and
felony murder under the misguided understanding that
a completed larceny by false pretenses that preceded
the use of force can be the predicate crime of a robbery
and felony murder. Thus, the defendant in essence
makes an instructional error claim and argues that her
conviction may have resulted from a legally invalid but
factually supported theory. Citing Stromberg v. Califor-
nia, 283 U.S. 359, 51 S. Ct. 532, 75 L. Ed. 1117 (1931),”

"In Stromberg, the defendant was convicted under a California statute
that provided: “Any person who displays a red flag, banner or badge or any
flag, badge, banner, or device or any color or form whatever in any public
place or in any meeting place or public assembly, or from or on any house,
building or window as a sign, symbol or emblem of opposition to organized
government or as an invitation or stimulus to anarchistic action or as an
aid to propaganda that is of a seditious character is guilty of a felony.”
(Internal quotation marks omitted.) Stromberg v. California, supra, 283
U.S. 361. The United States Supreme Court concluded that the first clause
regarding the display of a flag “as a sign, symbol or emblem of opposition
to organized government” was “repugnant to the guaranty of liberty con-
tained in the Fourteenth Amendment. The first clause of the statute being
invalid . . . the conviction . . . which so far as the record discloses may
have rested upon that clause exclusively, must be set aside.” (Internal quota-
tion marks omitted.) Id., 369-70. Stromberg differs from the present case
in a fundamental way; in Stromberg, the United States Supreme Court could
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the defendant argues that the verdict must be reversed
if this court cannot be certain that the jury found her
guilty under a valid legal theory. In response, the state
argues that the defendant is really challenging a factu-
ally unsupported instruction, not a legally invalid one.
Consequently, the holding in Stromberg does not apply.
We agree with the state.’

Before turning to the defendant’s principal claim, it
is necessary to discuss the crimes of robbery and felony
murder. “A person commits robbery when, in the course
of committing a larceny, he uses or threatens the imme-
diate use of physical force upon another person for the
purpose of: (1) Preventing or overcoming resistance
to the taking of the property or to the retention thereof
immediately after the taking; or (2) compelling the
owner of such property or another person to deliver
up the property or to engage in other conduct which
aids in the commission of the larceny.” General Statutes
§ b3a-133.

not discern if the jury’s verdict was constitutionally infirm. Here, as we
explain, no constitutional infirmity exists, and the jury had an appropriate,
fact based path to its verdict on the robbery and felony murder charges.

8 The state also argues that the defendant waived any instructional error
claim when she stated that she had no objection to the court’s charge.
Although the defendant previously made statements that she did not object
to the language in the court’s charge, the defendant specifically objected
to the larceny by false pretenses being presented as a predicate for felony
murder and argued that the facts did not support the bail scheme as a
predicate felony. Thereafter, during a charging conference, the court ruled
that whether the bail scheme, as part of a continuous course of conduct,
was a predicate felony was a question of fact that was properly left for the
jury, and the defendant objected again for the record. This is a close question
and we, therefore, presume the issue to be preserved and review the merits
of the defendant’s claim. See State v. Salmond, 179 Conn. App. 605, 625-26,
180 A.3d 979 (“[T]he sina qua non of preservation is fair notice to the trial
court. . . . An appellate court’s determination of whether a claim has been
properly preserved will depend on a careful review of the record to ascertain
whether the claim on appeal was articulated [in the trial court] with sufficient
clarity to place the trial court on reasonable notice of that very same claim.”
[Internal quotation marks omitted.]), cert. denied, 328 Conn. 936, 183 A.3d
1175 (2018).
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“Felony murder’ occurs when, in the course of and
in furtherance of another crime, one of the participants
in that crime causes the death of a person who is not
a participant in the crime. . . . The two phrases, in the
course of and in furtherance of, limit the applicability
of the statute with respect to time and causation.”
(Footnote added; internal quotation marks omitted.)
State v. Johnson, 165 Conn. App. 255, 290, 138 A.3d
1108, cert. denied, 322 Conn. 904, 138 A.3d 933 (2016).

“In order to obtain a conviction for felony murder
the state must prove, beyond a reasonable doubt, all
the elements of the statutorily designated underlying
felony, and in addition, that a death was caused in the
course of and in furtherance of that felony.” (Internal
quotation marks omitted.) State v. Lewis, 245 Conn.
779, 786, 717 A.2d 1140 (1998). “The requirement that
the death be ‘in the course of’ the felony focuses on
the temporal relationship between the killing and the
underlying felony.” State v. Cooke, 89 Conn. App. 530,
536, 874 A.2d 805, cert. denied, 275 Conn. 911, 882 A.2d
677 (2005). “[I]f the use of force occurs during the
continuous sequence of events surrounding the taking
or attempted taking, even though some time immedi-
ately before or after, it is considered to be in the course
of the robbery or the attempted robbery within the
meaning of [§ 53a-133].” (Emphasis added; internal quo-
tation marks omitted.) State v. Ghere, 201 Conn. 289,
297, 513 A.2d 1226 (1986).

The defendant argues that a larceny by false pre-
tenses could not be a predicate felony for robbery or
felony murder because no force was used to obtain the

% General Statutes § 53a-564c, titled “Felony murder,” provides in relevant
part: “A person is guilty of murder when, acting either alone or with one
or more persons, such person commits or attempts to commit robbery . . .
and, in the course of and in furtherance of such crime or of flight therefrom,
such person, or another participant, if any, causes the death of a person
other than one of the participants . . . .”
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property. Once the property was obtained, the defen-
dant argues, the larceny by false pretenses was com-
plete and any subsequent use of force would not have
a nexus to the larceny. According to the defendant, the
theory that the larceny by false pretenses could sup-
port the felony murder and robbery conviction was
not legally valid and, thus, her convictions must be
reversed. The state argues that, at most, the facts of
this case would not support the legal theory, but that
that the theory itself is legally valid. The state argues
that because there were other facts that the defendant
concedes support the felony murder and robbery con-
victions, the defendant’s claim fails.

The United States Supreme Court and our Supreme
Court have discussed the significant difference between
a legally invalid basis and a factually unsupported basis
for a conviction. In Griffin v. United States, 502 U.S.
46, 4748, 112 S. Ct. 466, 116 L. Ed. 2d 371 (1991), a
jury instruction included a charge of defrauding the
Drug Enforcement Administration despite the lack of
supporting evidence. When analyzing how a reviewing
court should treat such an instructional error, the
United States Supreme Court rejected the argument
that Stromberg should apply and limited Stromberg’s
application by stating that “[the] language, and the hold-
ing of Stromberg, do not necessarily stand for anything
more than the principle that, where a provision of the
Constitution forbids conviction on a particular ground,
the constitutional guarantee is violated by a general
verdict that may have rested on that ground.” Id., 53.

Furthermore, Griffin distinguished the situation
before it, where the instruction was challenged for
including a theory of liability that was not supported by
the evidence, from situations where one of the possible
grounds for conviction was legally insufficient, such as
in Yates v. United States, 354 U.S. 298, 77 S. Ct. 1064,
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1 L. Ed. 2d 1356 (1957), overruled on other grounds by
Burks v. United States, 437 U.S. 1, 98 S. Ct. 2141, 57 L.
Ed. 2d 1 (1978), where a jury instruction included a
charge that was barred by a statute of limitations. Grif-
finv. United States, supra, 502 U.S. 55-56. The Supreme
Court reasoned, that “[jjurors are not generally equip-
ped to determine whether a particular theory of con-
viction submitted to them is contrary to law—whether,
for example, the action in question is protected by the
Constitution, is time barred, or fails to come within
the statutory definition of the crime. When, therefore,
jurors have been left the option of relying upon a legally
inadequate theory, there is no reason to think that their
own intelligence and expertise will save them from that
error. Quite the opposite is true, however, when they
have been left the option of relying upon a factually
inadequate theory, since jurors are well equipped to
analyze the evidence . . . .” (Citation omitted; empha-
sis omitted.) Id., 59. The Supreme Court concluded that
“if the evidence is insufficient to support an alternative
legal theory of liability, it would generally be preferable
for the court to give an instruction removing that theory
from the jury’s consideration. The refusal to do so,
however, does not provide an independent basis for
reversing an otherwise valid conviction.” Id., 60.

Building on Griffin, our Supreme Court in State
v. Chapman, 229 Conn. 529, 643 A.2d 1213 (1994),
explained that when a court charges the jury on a legally
adequate theory for which there was no evidence, “[t]he
jurors . . . were in a position to be able to evaluate the
testimony presented and to assess whether the charged
theory was supported by the evidence.” Id., 540. Our
Supreme Court noted that “a factual insufficiency
regarding one statutory basis, which is accompanied
by a general verdict of guilty that also covers another,
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factually supported basis, is not a federal due process
violation.” Id., 539.

Based on these cases, we disagree with the defen-
dant’s argument because it does not take into account
the possibility that force could be used in a larceny by
false pretenses in order to retain the property immedi-
ately after the taking. See General Statutes § 53a-133
(“[a] person commits robbery when, in the course of
committing a larceny, he uses or threatens the immedi-
ate use of physical force upon another person for the
purpose of . . . the retention [of the property] immedi-
ately after the taking [of the property]”). Although we
agree with the defendant that, in the present case, the
killings did not occur until after the bail scheme was
completed, this does not mean that there could never
be a circumstance in which a use of force has a proper
nexus to a larceny by false pretenses in order to consti-
tute a robbery. We set forth the following hypothetical
as an example. Suppose that during the course of the
bail scheme, Michael Perkins glanced out the window
and saw the defendant in the car. If he exclaimed, after
Bouffard has handed over the money, that the defendant
was not in jail but was outside, and Turner immediately
used physical force in order to retain possession of the
money, then the larceny by false pretenses could have
been a proper predicate for a robbery.'® We, therefore,
view the defendant’s claim as alleging an improper
charge to the jury that was legally valid but was unsup-
ported by the evidence. For such a claim, our Supreme
Court’s decision in Chapman controls.

We agree with the defendant that the larceny by false
pretenses was complete before the victims were mur-

1 Although we are unaware of any case law supporting, or refuting, the
proposition that a larceny by false pretenses, in concert with other conduct,
can constitute a predicate felony for robbery and felony murder, logically,
we see no reason why an individual could not be convicted of robbery on
the facts set forth in the hypothetical or other similar scenarios.
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dered, so the court should not have included references
to it in its charge.!! See State v. Chapman, supra, 229
Conn. 537 (“It is improper for the trial court to read an
entire statute to a jury when the pleadings or the evi-
dence support a violation of only a portion of the stat-
ute. . . . The jury charge was overly expansive
because the state had presented no evidence [for the
portion of the charge].” [Citations omitted.]). Neverthe-
less, the court’s error was harmless and does not
require reversal.

“IA reviewing court] consider[s], on a nonconstitu-
tional basis, the harmfulness of the impropriety in the
trial court’s instruction. When a trial error in a criminal
case does not involve a constitutional violation the bur-
den is on the defendant to demonstrate the harmfulness
of the court’s error. . . . The defendant must show
that it is more probable than not that the erroneous
action of the court affected the result. . . .

“For an erroneous portion of a charge to be reversible
error, [an appellate] court must consider the whole
charge and it must be determined, in appeals not involv-
ing a constitutional question, if it is reasonably probable
that the jury [was] misled . . . .” (Citations omitted,;
footnote omitted; internal quotation marks omitted.)
Id., 544-45. “A challenge to the validity of jury instruc-
tions presents a question of law over which [we have]
plenary review.” (Internal quotation marks omitted.)
State v. Collins, 299 Conn. 567, 599, 10 A.3d 1005, cert.
denied, 565 U.S. 908, 132 S. Ct. 314, 181 L. Ed. 2d 193
(2011).

Although the trial court’s charge included, as an
example of a larceny, three references to larceny by
false pretenses, as well as a definition of false pre-

1 Although the court should not have charged on larceny by false pre-
tenses, the defendant does not dispute that the rest of the charge was appro-
priate.
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tenses,” the defendant cannot meet her burden of estab-
lishing that any error would have, more probably
than not, affected the jury’s verdict because the defen-
dant concedes® that there was a factually supported
basis for the felony murder and robbery convictions.
In particular, the evidence supported the conclusion
that the Turners had, either together as equal partners
or, more likely, with the defendant as the brains of the
operation, planned to Kkill the victims in order to take,
and obtain through the sale of the victims’ possessions,

2 The trial court charged in relevant part: “Larceny is a separate offense,
which has two elements. The statute defining larceny reads in pertinent
part as follows: A person commits larceny when, with intent to deprive

another . . . of the property or to appropriate the same to herself or a third
person, she wrongfully takes, obtains or withholds such property from an
owner . . . . ‘Larceny’ simply means theft or stealing. Larceny also includes

‘obtaining property by false pretenses.’ ‘False pretense’ means a false repre-
sentation of fact. Since nothing to happen in the future can properly be
referred to as a fact, the representation must relate to past or present
circumstances and not to future events. A representation may be made in
writing, verbally, or even by actions or conduct. It is an expression . . . of
afact upon which it is expected that others will rely. Usually a representation
takes the form of a statement of fact, oral or written, but it may involve
conduct only. Because a false pretense refers to past or existing facts, a mere
promise to do something in the future is not a false pretense. Furthermore,
a mere statement of opinion, as distinguished from a statement of fact, is
not a false pretense. Puffing, exaggeration, praise of an article for the purpose
of selling it, or giving an opinion as to the value or worth of property are
not ordinarily a specific basis for a charge of false representation.”

In the defendant’s brief, she states, “[t]o be sure, the theft of money
and gift cards from Bouffard’s purse immediately after her death can support
a [conviction of] robbery and felony murder.” Likewise, during oral argu-
ment, the following exchange occurred between Judge Prescott and
defense counsel:

“Q. As you concede in your brief, there was a lawful basis . . . [for] the
verdict that the jury rendered, and it was a path that was support[ed] by
the evidence.

“A. Yes.

sk ock sk

“Q. Could the defendant have been convicted of robbery because it was
necessary to kill Michael Perkins in order to complete the theft of items
generally from the house without any evidence, or any specific evidence,
that the property that was taken belonged to Michael Perkins?

“A. That would be a valid legal theory.”
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money for drugs. Some of the evidence that provides
support for this inference includes: the defendant
repeatedly expressed the desire to put rat poison in the
victims’ food; she told police that Turner would do
anything for her in order to keep her happy; she had
directed Turner to steal money from under the mattress
and in the safe; she personally orchestrated the bail
scheme; she described Bouffard as condescending and
“running her mouth”; she did not intercede when she
witnessed Turner stabbing Michael Perkins; she rifled
through Bouffard’s purse immediately following the
murders, taking Bouffard’s money, gift cards, and keys;
she walked past the victims’ bodies to look for the
paperwork for the car, and, shortly thereafter, she and
Turner left to acquire drugs; the Turners later used the
drugs at the home with the two bodies lying there;
she had mentioned to Acosta that she regretted telling
Turner to Kill the victims; she was glad to find out that
the victims had been facing eviction; and she admitted
in her letter from jail that she had made a huge mistake,
resulting in lives lost. These facts, and others, provided
a basis for the jury to have concluded beyond a rea-
sonable doubt that at least the killing of Bouffard was
planned in advance and was designed to gain possession
of her money and property, and that Michael Perkins
was Kkilled because he was a witness and/or attempted

4 As the state argued in closing: “[K]eep in mind that [the] defendant
shared, throughout the course of this, in the proceeds from the crime. She
shared in the proceeds from the crimes that occurred before the killing with
the stealing from the safe, with the stealing from the envelope, she and
[Turner] were in on that together. She and [Turner] were in on it together
when they tricked [Bouffard] out of a hundred dollars and she and [Turner]
were in on it together after the killings. So how—how can you argue, rea-
sonably, I mean, with your common sense that [the defendant] had nothing
to do with the killings? She was in on the stealing before with the safe,
stealing before with the envelope, stealing before with the larceny by false
pretenses, and the numerous acts of stealing afterwards. But that piece, the
killings, she didn’t know anything about it, and she wasn’t any part of it.
That just doesn’t make sense, and that flies in the face of the evidence and
of common sense.”
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to intervene.’” This conclusion is also supported by
the verdict for the counts alleging felony murder as to
Michael Perkins, larceny in the third degree, and rob-
bery in the first degree as to Michael Perkins, in which
the jury found the defendant guilty of larceny for actions
that took place after the murders, which factually sup-
ports the robbery and felony murder convictions. See
Statev. Johnson, supra, 165 Conn. App. 290-91 (“Felony
murder occurs when, in the course of and in furtherance
of another crime, one of the participants in that crime
causes the death of a person who is not a participant
in the crime. . . . We previously have defined the
phrase in the course of for purposes of § 53a-54c to
include the period immediately before or after the
actual commission of the crime . . . .” [Citation omit-
ted; internal quotation marks omitted.]); State v. Ali,
92 Conn. App. 427, 440, 886 A.2d 449 (2005) (finding that
fact that defendant took items after murder sufficiently
supported felony murder conviction), cert. denied, 277
Conn. 909, 894 A.2d 990 (2006).

The defendant was charged with larceny in the third
degree for committing a larceny that exceeded $2000
worth of property. When charging the jury on that count,
the court stated that, “[i]n this case, the property alleg-
edly stolen is a Wii game system, guitar, television,
jewelry, cell phone, moneys, gift cards, camper, gun,
and scooter.”' In other words, by finding her guilty on

15 Additionally, there was evidence before the jury that, in the days follow-
ing the murders, the defendant appeared at ease, and was seen laughing
and joking. Specifically, the defendant had lunch with her mother the day
after the murders and had acted normally, the defendant had gone by herself
to retrieve the Lincoln town car and returned to Bouffard’s home rather
than trying to remove herself from the situation, the defendant attempted
to hide from police in Baltimore, and she was seen kissing Turner through
the bars of her cell after her arrest.

1 In its closing argument, when discussing the count charging larceny in
the third degree, the state argued: “Well, so, what was stolen here? You
heard the testimony—[the] defendant’s own statement that she took money
and the gift cards from [Bouffard’s] purse. You know that she took Michael
[Perkins’] bank card, there was the [television]. You saw them trying to
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that charge, it is quite clear that the jury found that the
defendant committed larceny immediately afier the
murders through the theft of Bouffard’s and Michael
Perkins’ property, which, as the defendant concedes in
her brief and in oral argument to this court, serves as
a proper predicate for the robbery and felony murder
convictions.

Additionally, the jury found the defendant guilty as
to the counts that charged her with felony murder and
robbery as to Michael Perkins. In its charge to the jury
on the count alleging felony murder as to Michael Per-
kins, the court instructed that “the defendant, acting
alone or with one or more other persons, committed
or attempted to commit the crime of robbery of . . .
Michael Perkins . . . .” Similarly, in its charge to the
jury on the count alleging robbery as to Michael Perkins,
the court instructed that “the state must prove beyond
a reasonable doubt that . . . the defendant wrongfully
took property from an owner . . . Michael Perkins

. of the property or to appropriate such property
to [herself] or a third person.” In so doing, the court
instructed the jury that to find the defendant guilty
of both counts, the jury would need to find that the
defendant took property specifically from Michael Per-
kins. Because his property was not involved in the bail
scheme, it is clear that the jury, in finding the defendant
guilty of those counts, based its verdict on the larcenies
that occurred immediately following the murders, and
not on any larceny by false pretenses. We, therefore,
conclude that there was a firm and proper factual basis
for the jury’s verdict in the present matter because it
is clear, in the context of the charge, that the jury based
its verdict on the larcenies that occurred immediately
JSollowing the murders.

pawn that . . . . The Wii, the guitar, the cell phone, the jewelry, the gun,
the camper, and the scooter, all of those things that were stolen out of the
house, all of those things belonged to [Bouffard] and Michael Perkins, and
they were the rightful owners. So, I would submit to you that the state has
proven that there was a theft of property.”



June 25, 2019 CONNECTICUT LAW JOURNAL Page 25A

190 Conn. App. 693 JUNE, 2019 715

State v. Turner

“Our task on appeal is not to second guess the jury’s
findings . . . .” State v. Bradley, 39 Conn. App. 82, 91,
663 A.2d 1100 (1995), cert. denied, 236 Conn. 901, 670
A.2d 322 (1996). Here, there is a plausible factual and
legal basis for the jury’s verdict in regard to the robbery
and felony murder counts. “The jurors . . . were in [the
best] position to be able to evaluate the testimony pre-
sented and to assess whether the charged theory was
supported by the evidence.” State v. Chapman, supra,
229 Conn. 540. We must “assume that the jury found
the defendant guilty under the supported allegation,
rather than the unsupported allegation.” Id., 543-44.
We, therefore, conclude that even though there was
instructional error through the inclusion of the defini-
tion of false pretenses, any error was harmless; see id.;
and the defendant’s claim fails.

In summary, although there was error in the charge,
the error was harmless because we conclude that there
was a proper, factually and legally supported path for
the jury’s robbery and felony murder verdict and, thus,
they must stand.

II

The defendant’s second claim is that there was insuf-
ficient evidence to support her conviction of attempted
possession of narcotics. Specifically, she argues that
there was insufficient evidence that she actively
attempted to possess narcotics. We disagree.

“The standard of review we apply to a claim of insuffi-
cient evidence is well established. In reviewing the suffi-
ciency of the evidence to support a criminal conviction
we apply atwo-part test. First, we construe the evidence
in the light most favorable to sustaining the verdict.
Second, we determine whether upon the facts so con-
strued and the inferences reasonably drawn therefrom
the [finder of fact] reasonably could have concluded
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that the cumulative force of the evidence established
guilt beyond a reasonable doubt. . . .

“We note that the jury must find every element proven
beyond a reasonable doubt in order to find the defen-
dant guilty of the charged offense, [but] each of the
basic and inferred facts underlying those conclusions
need not be proved beyond a reasonable doubt. . . .
If it is reasonable and logical for the jury to conclude
that a basic fact or an inferred fact is true, the jury is
permitted to consider the fact proven and may consider
itin combination with other proven facts in determining
whether the cumulative effect of all the evidence proves
the defendant guilty of all the elements of the crime
charged beyond a reasonable doubt. . . .

“In evaluating evidence, the [finder] of fact is not
required to accept as dispositive those inferences that
are consistent with the defendant’s innocence. .
The [finder of fact] may draw whatever inferences from
the evidence or facts established by the evidence it
deems to be reasonable and logical. . . .

“On appeal, we do not ask whether there is a reason-
able view of the evidence that would support a reason-
able hypothesis of innocence. We ask, instead, whether
there is a reasonable view of the evidence that supports
the [finder of fact’s] verdict of guilty.” (Internal quota-
tion marks omitted.) State v. Calabrese, 279 Conn. 393,
402-403, 902 A.2d 1044 (2006).

“Essentially an attempt under § 53a-49 (a)'" is an act
or omission done with the intent to commit some other

17 General Statutes § 53a-49 (a) provides: “A person is guilty of an attempt
to commit a crime if, acting with the kind of mental state required for
commission of the crime, he: (1) Intentionally engages in conduct which
would constitute the crime if attendant circumstances were as he believes
them to be; or (2) intentionally does or omits to do anything which, under the
circumstances as he believes them to be, is an act or omission constituting
a substantial step in a course of conduct planned to culminate in his commis-
sion of the crime.”
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crime. . . . The act or acts must be something more
than mere preparation for committing the intended
crime; they must be at least the start of a line of conduct
which will lead naturally to the commission of a crime
which appears to the actor at least to be possible of
commission by the means adopted.” (Footnote added,;
internal quotation marks omitted.) State v. Carey, 13
Conn. App. 69, 74-75, 534 A.2d 1234 (1987).

We conclude that there is a reasonable view of the
evidence that supports the jury’s verdict of guilty of
attempted possession of narcotics beyond a reasonable
doubt. At trial, Lamond Daniels, whose DNA was found
in the back seat of Bouffard’s Lincoln town car, testified
that he was in the car as part of a drug trade. Daniels
testified that a “black guy” and a “white female”'® were
driving the car, and that, through the use of an interme-
diary, he exchanged cocaine for the use of the car.

The defendant argues that Daniels’ testimony was
inadequate to support the finding beyond a reasonable
doubt that the defendant engaged in a course of conduct
intending to culminate in the purchase and possession
of narcotics. Specifically, the defendant argues that
there was insufficient evidence for the jury to find that
she was in the car and that the transaction with the
intermediary involved drugs. We are unpersuaded.

There was evidence that the defendant took the keys
to Bouffard’s Lincoln shortly after Turner killed Bouf-
fard, and the defendant and Turner regularly used it
thereafter. Daniels’ DNA was found in Bouffard’s Lin-
coln, and he testified that he gave cocaine to the inter-
mediary in exchange for the use of the car. He also
gave a basic description of the people in the car. The
jury reasonably could have concluded that the defen-
dant and Turner used the car after the murders to buy
drugs, the defendant was present and involved in the

8 Turner is African-American; the defendant is Caucasian.
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transaction, which involved narcotics, and the defen-
dant, therefore, engaged in conduct intending to result
in the possession of narcotics.

“We will not second guess the jury’s verdict on the
basis of some vague, speculative or amorphous feeling
that some doubt of guilt is shown by the cold printed
record. . . . We have not had the jury’s opportunity
to observe the conduct, demeanor and attitude of the
witnesses, and to gauge their credibility.” (Citation
omitted.) State v. Peruccio, 47 Conn. App. 188, 196, 702
A.2d 1200 (1997), cert. denied, 243 Conn. 964, 707 A.2d
1266 (1998). We conclude that the evidence presented
at trial was sufficient to support the defendant’s convic-
tion of attempted possession of narcotics.

The judgments are affirmed.

In this opinion the other judges concurred.

THOMAS J. BROCUGLIO, SR. ». THOMPSONVILLE
FIRE DISTRICT #2
(AC 41237)

DiPentima, C. J., and Lavine and Harper, Js.
Syllabus

The defendant employer appealed to this court from the decision of the
Compensation Review Board, which affirmed the decision of the Work-
ers’ Compensation Commissioner that the plaintiff employee’s claim for
benefits as a result of heart disease was compensable under the Heart
and Hypertension Act (§ 7-433c). The defendant claimed that the board
improperly affirmed the commissioner’s award because the plaintiff’'s
notice of claim, which was for mitral valve replacement and coronary
artery disease, was not timely filed pursuant to statute (§ 31-294c [a])
and § 7-433c (a) does not allow a claimant to file more than one claim
for heart disease. The plaintiff had been informed by his cardiologist
almost thirteen years prior to the claim at issue that he suffered from
pericarditis, a form of heart disease. The plaintiff did not file a notice
of claim, as required by § 31-294c (a), within one year of when he was
informed that he had pericarditis. The commissioner determined, on
the basis of areport by a cardiologist who had examined the plaintiff, that
mitral valve replacement and coronary artery disease was a condition
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separate and distinct from the plaintiff’s pericarditis. The commissioner,
thus, concluded that the mitral valve replacement and coronary artery
disease were new injuries, and that the plaintiff’s failure to file a timely
notice of claim relative to the pericarditis did not bar his subsequent
claim for mitral valve replacement and coronary artery disease. Held
that the board improperly affirmed the commissioner’s award, as the
commissioner lacked jurisdiction to consider the plaintiff’s claim for
benefits pursuant to § 7-433c because he failed to file the notice of claim
required by § 31-294c (a) within one year of when he was informed by
his cardiologist that he suffered from pericarditis; although a variety of
maladies may be diagnosed as heart disease, as the commissioner found
here, § 7-433c makes no provision for the filing of multiple claims for
different forms of heart disease, and a claimant who forgoes the filing
of a notice of claim within one year of being informed by a medical
professional that he or she has a heart disease, and who later files a
claim for a different heart disease, is precluded from receiving benefits
under § 7-433c.

Argued March 6—officially released June 25, 2019
Procedural History

Appeal from the decision of the Workers’ Compensa-
tion Commissioner for the First District finding that
the plaintiff had sustained a compensable injury and
awarding, inter alia, temporary total disability benefits;
thereafter, the commissioner denied the defendant’s
motion to correct and issued an articulation of her
decision; subsequently, the defendant appealed to the
Compensation Review Board, which affirmed the com-
missioner’s decision, and the defendant appealed to this
court. Reversed,; decision directed.

Joseph W. McQuade, for the appellant (defendant).
Eric W. Chester, for the appellee (plaintiff).
Opinion

LAVINE, J. The defendant, the Thompsonville Fire
District #2, appeals from the decision of the Compensa-
tion Review Board (board) affirming the finding and
award (award) of the Workers’ Compensation Com-
missioner for the First District (commissioner) with
respect to the 2013 claim filed by the plaintiff, Thomas
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J. Brocuglio, Sr., pursuant to General Statutes § 7-433c,
“commonly referred to as the Heart and Hypertension
Act.”* The defendant claims that the board improperly
affirmed the commissioner’s award because the plain-
tiff’s heart disease claim was not timely filed pursuant
to General Statutes § 31-294c (a), and § 7-433c (a) does
not allow a claimant to file more than one claim for
heart disease. We conclude that because the plaintiff
failed to file a claim in 2000 when he was first informed
by a medical professional that he had heart disease, the
claim he filed for heart disease in 2013 is jurisdictionally
barred. We, therefore, reverse the decision of the board.

The present appeal may be summarized as follows.
The plaintiff, a qualified firefighter employed by the
defendant, filed a claim for heart disease under § 7-
433c (a)? following surgery for heart disease that took
place in 2013. Prior to the heart surgery that is the sub-
ject of the present appeal, in 2000, the plaintiff was hos-
pitalized, treated, and informed that he suffered from
heart disease in the form of pericarditis. The commis-
sioner determined that the plaintiff did not file a § 7-
433c claim for heart disease within one year of being
informed that he had pericarditis. The defendant, there-
fore, argues that because the plaintiff did not file a
claim for pericarditis within one year of being informed
of the heart disease in 2000, the claim for heart disease
he filed in 2013 is jurisdictionally barred by § 31-294c

!See Pearce v. New Haven, 76 Conn. App. 441, 443-44, 819 A.2d 878
(overruled in part by Ciarlelli v. Hamden, 299 Conn. 265, 296, 8 A.3d 1093
[2010]), cert. denied, 264 Conn. 913, 826 A.2d 1155 (2003).

% General Statutes § 7-433c (a) provides in relevant part: “Notwithstanding
any provision of chapter 568 [the Workers’ Compensation Act, General
Statutes § 31-275 et seq.] or any other general statute . . . in the event a
uniformed member of a paid municipal fire department . . . who success-
fully passed a physical examination on entry to such service, which examina-
tion failed to reveal any evidence of hypertension or heart disease, suffers
either off duty or on duty any condition or impairment of health caused by
hypertension or heart disease resulting in his death or his temporary or
permanent, total or partial disability, he . . . shall receive from his munici-
pal employer compensation and medical care in the same amount and the
same manner as provided under chapter 568 . . . .”
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(a).? On the basis of our plenary review, we conclude
that because the plaintiff did not timely file a claim for
heart disease in 2000, he failed to meet the jurisdictional
prerequisite entitling him to an award for his 2013 claim
for heart disease.

The following relevant facts were set out in the com-
missioner’s award issued subsequent to a formal hear-
ing that she held on October 1 and 29, 2015. The plaintiff
has been a full-time firefighter employed by the defen-
dant since September 3, 1987. Prior to his employment
with the defendant, the plaintiff passed a preemploy-
ment physical examination that was a condition of his
employment. On or about June 19, 2013, the plaintiff
felt weak, tired, out of breath, and had difficulty walk-
ing up stairs. He consulted his primary care physician,
Melissa A. Hession, who later issued a report stating
that “[o]n June 11, 2013, [the plaintiff] presented to my
office with a lingering cough and new heart murmur
on exam. He was sent for an echocardiogram on June
19, 2013, which revealed severe mitral regurgitation with
a flail posterior mitral valve leaflet. He subsequently
underwent emergency surgery to repair the damaged
heart valve.”

When William Martinez, a cardiothoracic surgeon,
performed surgery on the plaintiff on July 3, 2013, he
replaced the mitral valve and performed a single coro-
nary bypass procedure. The plaintiff was discharged
from Saint Francis Hospital and Medical Center in Hart-
ford and next treated at the Hospital for Special Care

Section 7-433c (a) was the subject of technical amendments in 2014. See
Public Acts 2014, No. 14-122, § 72. Those amendments have no bearing on
the merits of this appeal. In the interest of simplicity, we refer to the current
revision of the statute.

3 General Statutes § 31-294c (a) provides in relevant part: “No proceedings
for compensation under the provisions of this chapter shall be maintained
unless a written notice of claim for compensation is given within one year
Sfrom the date of the accident . . . which caused the personal injury . . . .”
(Emphasis added.)
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in New Britain for postsurgical care from July 15 to 31,
2013. John I. Baron, the plaintiff’s cardiologist, treated
the plaintiff for postoperative complications related to
the surgery and diagnosed the plaintiff as totally dis-
abled until April 21, 2014, when he released the plaintiff
to return to work. Despite Baron’s having released the
plaintiff to work, the defendant required the plaintiff
to be seen by its own physician for a “ ‘fitness for duty
examination.’ ”

The commissioner also found that the plaintiff com-
pleted a form 30C* and delivered it to the defendant on
September 10, 2013, the date the defendant first was
notified of the plaintiff’s heart disease claim. The defen-
dant filed two form 43s denying the plaintiff’s claim.’
Although the plaintiff claimed that the defendant failed
to timely file form 43, the commissioner found that the
defendant had timely contested the plaintiff's 2013
claim.’

The commissioner found that the plaintiff, in discuss-
ing his medical history at the formal hearing, testified
that he had been diagnosed with “constrictive pericardi-

tis”” in November, 2000, for which he was treated by

* A form 30C is the document prescribed by the Workers’ Compensation
Commission to be used when filing a notice of claim pursuant to the Workers’
Compensation Act, General Statutes § 31-275 et seq.

The commissioner found that form 30C contains the following instruc-
tions: “This notice must be served upon the commissioner and [e]Jmployer
by personal presentation or by registered or certified mail. For the protection
of both parties, the employer should note the date when this notice was
received and the claimant should keep a copy of this notice with the date
it was served.” (Internal quotation marks omitted.)

® Form 43 is titled: “Notice to Compensation Commissioner and Employee
of Intention to Contest Employee’s Right to Compensation Benefits.” It is
used by an employer to contest liability to pay compensation to an employee
for a claimed injury. Dubrosky v. Boehringer Ingelheim Corp., 145 Conn.
App. 261,265 n.6, 76 A.3d 657, cert. denied, 310 Conn. 935, 78 A.3d 859 (2013).

5The timeliness of the defendant’s filing of form 43 is not an issue on
appeal.

"The pericardium is the “fibroserous membrane . . . covering the heart
and beginning of the great vessels.” Stedman’s Medical Dictionary (28th Ed.
2006) p. 1457. “Constrictive pericarditis” is “postinflammatory thickening
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James B. Kirchhoffer, a cardiologist. According to the
plaintiff, he was out of work for a few days, but he
could not remember how many days. He was released
to return to full-duty work, but before he was able to
return to work, the defendant required that he undergo
a fitness for duty examination. The plaintiff used his
sick days to cover the time he was out of work. The
plaintiff sought a second opinion about his pericarditis
and treatment from Baron in September, 2001.> Baron
was still the plaintiff’'s cardiologist at the time of the
formal hearing.

The plaintiff testified that he delivered a form 30C
for the pericarditis to the defendant’s then fire chief,
but he could not recall the chief’'s name. He did not
request a hearing on his alleged pericarditis claim.
He further testified that he never discussed it again
with the chief, and that he did not keep a copy of the
form 30C for his records. The commissioner found that
there is no record in the workers’ compensation sys-
tem of a claim filed by the plaintiff for an injury to his

and scarring of the membrane producing constriction of the cardiac cham-
bers . . . .” Id.

8 At the formal hearing, the plaintiff testified in part on cross-examination
that he was admitted to the hospital on November 8, 2000, where he remained
for a few days and was told that he had constrictive pericarditis; that upon
discharge he was not to work until cleared by Kirchhoffer. He was readmitted
on June 22, 2001, and discharged with a diagnosis of recurrent pericarditis.
He was permitted to return to work after one week. The plaintiff’s wife
encouraged him to seek a second opinion, and the plaintiff consulted Baron.
Baron’s records, which were admitted into evidence, state in part: “[The
plaintiff], a [forty-two] year old gentleman . . . is seen today in an initial
evaluation of chest pain. . . . [C]hest discomfort which . . . [w]as similar
to his earlier symptoms related to pericarditis. He has an extensive history
dealing with pericarditis, starting in November 2000, for which he was
evaluated at Baystate [Medical Center in Springfield, Massachusetts] and
treated with nonsteroidals. He had a second flare of the symptoms in the
summer [of] 2001 and was treated with Prednisone, Pulse therapy with
improvement. He has been treated with a brief course of nonsteroidals
after his Pulse treatment.” The plaintiff continued to take 800 milligrams
of ibuprofen for a number of years.
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heart in or about November, 2000.° Acting Fire Chief
William Provencher testified that he had searched the
defendant’s personnel and workers’ compensation rec-
ords, but that he could find no form 30C for pericarditis
filed by the plaintiff. The commissioner found that the
plaintiff did not testify credibly or persuasively that he
had filed a form 30C for pericarditis in 2000.

Kevin J. Tally, a cardiologist, examined the plain-
tiff on behalf of the commissioner on January 21, 2015,
and submitted a report. Tally diagnosed the plaintiff
with a distant history of pericarditis, with one recur-
rence, healed and of historical interest only as of 2013;
acute posterior leaflet mitral valve prolapse with resul-
tant pulmonary edema status postmitral valve replace-
ment with bioprosthesis, July 3, 2013, currently with
normal valve function; nonischemic cardiomyopathy
postopen-heart surgery, “LVEF of 45 percent,” currently
out of congestive heart; postpericardiotomy syndrome,
resolved; sternal wound pain, chronic; and coronary
artery disease, among other heart issues.

Tally also wrote: “The cause of [the plaintiff’s] mitral
valve deterioration is presumably on the basis of an
inherent weakness in the mitral valve. It is somewhat
spontaneous and unpredictable. The patient’s single
vessel moderate coronary artery disease has a causa-
tive [input:] his hypertension, occasional smoking,
obesity and lack of regular exercise. The distant history
of pericarditis is most likely from a viral illness of some
sort. This pericarditis represents a completely separate
episode of heart disease.” (Emphasis added.) On the
basis of Tally’s report, the commissioner found that the
plaintiff “suffered a completely different type of heart
disease in 2013. The mitral valve replacement and the

®The commissioner, however, found that the plaintiff filed a form 30C
for a work-related knee injury he suffered in 1999, a claim for hypertension
on July 14, 2007, and a claim for a back injury on August 11, 2008.
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coronary artery bypass are different medical problems
from the distant and resolved pericarditis of 2000.”
(Internal quotation marks omitted.)

At the hearing, the defendant’s counsel argued that
§ 7-433c grants benefits for either hypertension or heart
disease. In 2000, the plaintiff suffered a distinct heart
disease, pericarditis, for which he did not file a claim
within one year of November, 2000. The plaintiff,
therefore, cannot file a claim for another type of heart
disease, in this case, mitral valve replacement and coro-
nary artery disease, in 2013. The defendant argued that
the plaintiff had one opportunity to make a claim for
heart disease, which he failed to do in 2000, and, thus,
the plaintiff’s attempt to make a claim for a 2013 heart
disease was jurisdictionally barred.

On the basis of her findings, the commissioner con-
cluded that Tally’s report of January 21, 2015, was per-
suasive, in particular his opinion that pericarditis was
a completely separate episode of heart disease and that
the plaintiff had not suffered from pericarditis in several
years. Hypertension and heart disease are two separate
and distinct conditions. According to Tally, pericarditis,
and mitral valve replacement and coronary artery dis-
ease, are separate and distinct conditions. The commis-
sioner found, therefore, that the plaintiff had suffered
an injury to his heart and had made a claim for benefits
pursuant to § 7-433c. The commissioner ultimately con-
cluded that the plaintiff’'s claim for benefits due to his
heart injury of June 19, 2013, is compensable pursuant
to § 7-433c.

The defendant filed a motion to correct, seeking to
have the commissioner add a conclusion that the plain-
tiff was told by his cardiologist that he had heart disease
in the form of pericarditis in or around November, 2000.
It also requested that the commissioner delete certain
of her findings and substitute, “I find that the [plaintiff’s]
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claim for workers’ compensation benefits due to his
injury of June 19, 2013, is time barred under § 31-294c
because he did not file a claim for compensation within
one year of being told that he had heart disease in
November, 2000. The [plaintiff’s] claim is dismissed.”
The commissioner denied the motion to correct.

On June 10, 2016, the defendant filed a motion for
articulation, seeking to have the commissioner articu-
late the authority for the proposition that § 7-433c, as
interpreted by the board and Connecticut courts, per-
mits a claimant to recover for multiple diagnoses of
heart disease. The defendant pointed out that the com-
missioner found that the plaintiff had suffered from
pericarditis for which he was treated by two cardiolo-
gists, missed time from work, was required to take
medication, and underwent a fitness for duty examina-
tion. In addition, the defendant noted that the commis-
sioner credited Tally’s opinion that pericarditis was an
episode of heart disease that is separate from mitral
valve replacement and coronary artery disease. The
defendant further noted that a claimant may file sepa-
rate claims for hypertension and for heart disease, but
neither party cited any authority for the proposition
that § 7-433c, as construed by the board or Connecti-
cut courts, permits a claimant to recover for multiple
instances or diagnoses of heart disease, even different
kinds of heart disease. The defendant asserted that the
commissioner’s award failed to address the defendant’s
central argument that the plaintiff’s failure to comply
with § 31-294c (a) by filing a claim in or around 2000
precluded a heart disease claim in 2013.

In her articulation, the commissioner stated in rele-
vant part: “In McNerney v. New Haven, [15 Conn. Work-
ers’ Comp. Rev. Op. 330, 2098 CRB-3-94-7 (June 25,
1996)], the [board] affirmed the . . . commissioner’s

1 The issue in McNerney was whether the claimant timely filed a notice
of claim for hypertension. Although the claimant previously had suffered
from hypertension, the commissioner found that the claimant’s March, 1991
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finding that [the plaintiff], having been cured of his
hypertension diagnosed in 1975, was entitled to file a
new claim for hypertension in 1991. The . . . commis-
sioner had found [that] the claimant had cured his 1975
hypertension through diet and lifestyle changes. The
. . . commissioner further found the 1991 hypertension
to be a new injury and not a recurrence. . . .

“[In the present case, the commissioner] found that
[the plaintiff’s] mitral valve replacement and coronary
artery bypass were new injuries based on . . . Tally’s
report. Therefore, the fact that the [plaintiff] had not
filed a timely claim for his distant and resolved and
healed pericarditis did not bar a new claim for mitral
valve prolapse and coronary artery disease.” (Internal
quotation marks omitted.)

Thereafter, the defendant appealed to the board,
which affirmed the commissioner’s finding in a decision
dated December 21, 2017. The board stated that the

hypertension was a new injury and that his notice of claim filed on May 27,
1993, was timely. In its decision, the board addressed § 31-294c (a), which
requires a claimant to file a written notice of claim “within one year from
the date of the accident or within three years from the first manifestation
of a symptom of the occupational disease . . . .” The board noted that this
court had held that a claim for hypertension pursuant to § 7-433c is not
presumed to be an occupational disease. See Zaleta v. Fairfield, 38 Conn.
App. 1, 7, 6568 A.2d 166, cert. denied, 234 Conn. 917, 661 A.2d 98 (1995).
“Without evidence establishing that the claimant’s injury is a result of an
occupational disease, the one year statute of limitations applies.” Id., 6. The
board stated that there was no evidence that the claimant’s hypertension
constituted an occupational disease and remanded the case to the commis-
sioner solely for the purpose of determining whether the claimant’s hyperten-
sion constituted an occupational disease. See McNerney v. New Haven,
supra, 15 Conn. Workers’ Comp. Rev. Op. 333.

McNerney was not appealed to this court or otherwise subjected to judicial
scrutiny. We, therefore, accord it no precedential value. See Holston v. New
Haven Police Dept., 323 Conn. 607, 612, 149 A.3d 165 (2016) (traditional
deference accorded agency’s interpretation of statute unwarranted when
construction of statute has not previously been subject to judicial scrutiny).
Moreover, McNerney is procedurally and factually distinct from the pre-
sent appeal.
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gravamen of the defendant’s appeal was the commis-
sioner’s finding that the plaintiff’s claim was timely
pursuant to § 31-294c (a), as the plaintiff’s prior episode
of pericarditis mandated that he seek heart benefits
at that time and that his failure to do so rendered his
current claim of mitral valve failure jurisdictionally
invalid. The plaintiff responded that the commissioner’s
award is predicated on probative medical evidence and
is in accord with our Supreme Court’s decision in Hol-
ston v. New Haven Police Dept., 323 Conn. 607, 149
A.3d 165 (2016). The board found the plaintiff’s position
more persuasive and, therefore, affirmed the commis-
sioner’s award.

The board recognized the defendant’s claim that
McNerney is no longer good law subsequent to our
Supreme Court’s decision in Ciarlelli v. Hamden, 299
Conn. 265, 296-98, 8 A.3d 1093 (2010). The board, how-
ever, concluded that Ciarlelli and Malchik v. Division
of Criminal Justice, 266 Conn. 728, 733, 835 A.2d 940
(2003) (determining whether claimant presented suffi-
cient evidence that his coronary artery disease was
occupational disease), a case on which the plaintiff
relied, were distinguishable from the present case. The
board concluded that under Holston, the commissioner
properly concluded that the plaintiff’s 2013 claim for
heart disease was timely filed because the mitral valve
ailment was separate from and unrelated to the plain-
tiff’s prior pericarditis heart disease. More specifically,
the board stated that it is the role of the “commissioner
to determine whether an ailment is or is not ‘heart
disease.” We extend this reasoning to the role of a trial
commissioner in determining whether a ‘new’ heart dis-
ease is similar to or different from a prior heart disease.
If the new heart disease can be distinguished from the
prior disease, then the holding of Holston [v. New
Haven, supra, 323 Conn. 607], renders the subsequent
claim jurisdictionally valid.” This is because, the board
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reasoned, the undisputed medical evidence supported
the commissioner’s determination that the mitral valve
ailment was a new injury. The defendant appealed from
the board’s decision affirming the commissioner’s find-
ing that the plaintiff’s § 7-433c (a) claim was timely filed
in 2013.

The question presented in the present case is whether
the plaintiff failed to meet the jurisdictional prerequisite
for his 2013 claim for heart disease because he failed
to file a claim within one year of being told by a medical
professional that he suffered from pericarditis in 2000,
which is unrelated to the mitral valve failure and coro-
nary heart disease he suffered in 2013. Our research
has not disclosed a case that has decided the question,
and the parties have not brought any case concerning
multiple instances or different forms of heart disease
to our attention.!! “Where . . . [a workers’ compensa-
tion] appeal involves an issue of statutory construction
that has not yet been subjected to judicial scrutiny, this
court has plenary power to review the administrative
decision.” (Internal quotation marks omitted.) Dowling
v. Slotnik, 244 Conn. 781, 798, 712 A.2d 396, cert. denied
sub nom. Slotnik v. Considine, 525 U.S. 1017, 119 S.
Ct. 5642, 142 L. Ed. 2d 451 (1998).

Our Supreme Court has stated that an “agency’s rea-
sonable interpretation of an ambiguous statute is enti-
tled to deference only when that interpretation has been

' Throughout the litigation, the parties have cited cases concerning when
a claimant with a history of periodic high blood pressure readings should
know that he or she has hypertension and must file a claim. See, e.g., Arborio
v. Windham Police Dept., 103 Conn. App. 172,928 A.2d 616 (2007), overruled
in part on other grounds by Ciarlelli v. Hamden, 299 Conn. 265, 296, 8 A.3d
1093 (2010); Pearcev. New Haven, 76 Conn. App. 441, 819 A.2d 878 (overruled
in part on other grounds by Ciarlelli v. Hamden, 299 Conn. 265, 296, 8 A.3d
1093 [2010]), cert. denied, 264 Conn. 913, 826 A.2d 1155 (2003). Our Supreme
Court has held that the legislature intended for hypertension and heart
disease to be treated as two separate diseases for the purposes of § 7-433c.
See Holston v. New Haven Police Dept., supra, 323 Conn. 616.
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subjected to judicial review or the agency interpretation
is both reasonable and time-tested.” Vincent v. New
Hawven, 285 Conn. 778, 784 n.8, 941 A.2d 932 (2008). “To
satisfy the time-tested requirement of the rule according
deference to an agency’s interpretation of a statute, that
interpretation must formally have been articulated and
applied over a long period of time . . . .” (Internal
quotation marks omitted.) Id. Our Supreme Court has
concluded that “§ 7-433c is not ambiguous, [and] the
board’s interpretation would not be entitled to defer-
ence in any event.” Holston v. New Haven Police Dept.,
supra, 323 Conn. 612 n.6. We, therefore, undertake a
plenary review of the defendant’s claim.

We, of course, are “mindful of the principles underly-
ing Connecticut practice in [workers’] compensation
cases: that the legislation is remedial in nature . . .
and that it should be broadly construed to accomplish
its humanitarian purpose.” (Citation omitted; internal
quotation marks omitted.) Suprenant v. New Britain,
28 Conn. App. 754, 759, 611 A.2d 941 (1992). Nonethe-
less, we also are aware that our construction of a statute
is constrained by General Statutes § 1-2z and that we
may not read language into a statute that is not there
to reach a particular result. See State v. George J., 280
Conn. 551, 570, 910 A.2d 931 (2006) (“As a general
matter, this court does not read language into a statute.
. . . [W]e are bound to interpret legislative intent by
referring to what the legislative text contains, not by
what it might have contained.” [Citation omitted; inter-
nal quotation marks omitted.]), cert. denied, 549 U.S.
1326, 127 S. Ct. 1919, 167 L. Ed. 2d 573 (2007). A review
of the historical underpinnings of § 7-433c, therefore,
is warranted.

“The statute concerning heart disease and hyperten-
sion was originally drafted as part of the Workers’ Com-
pensation Act [act] [General Statutes § 31-275 et seq.]
and provided police officers and firefighters with a
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rebuttable presumption that heart disease and hyper-
tension were causally connected to their occupations.

. In 1969, this rebuttable presumption was made
conclusive and the statute was soon declared unconsti-
tutional . . . . In response to that problem, § 7-433c
was enacted in its present form in 1977 as legislation
separate and distinct from the [act].

“[Section] 7-433c gives a special compensation to
those who qualify, in the sense that they have no burden
of proof that the disease resulted from the employee’s
occupation or that it occurred in the course of employ-
ment. The mere fact that the employee has hypertension
or heart disease and dies or is disabled because of it
is all that is necessary. The employee does not need to
prove that his heart disease is causally connected to
his employment. . . . In order to collect the benefits
provided by § 7-433c, a claimant need show only that
he or she is a uniformed member of a paid fire depart-
ment or a regular member of a paid police department,
whose preemployment physical examination revealed
no evidence of hypertension or heart disease, who now
suffers a condition or an impairment of health caused
by hypertension or heart disease that has resulted in
death or disability, and has suffered a resultant eco-
nomic loss. . . . [O]nce the conditions of § 7-433c are
met, benefits must be paid by the municipality in accor-
dance with the [act]. . . .

“Nevertheless, [our Supreme Court] has stated on
many occasions that [t]he procedure for determining
recovery under § 7-433c is the same as that outlined
in chapter 568 [of the act], presumably because the
legislature saw fit to limit the procedural avenue for
bringing claims under § 7-433c to that already existing
under chapter 568 rather than require the duplication
of the administrative machinery available [under the
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act] and further burden the courts and the municipali-
ties [with additional litigation from claims by (firefight-
ers) and (police officers) pursuant to this legislation].

“[A] claimant for workers’ compensation benefits
must provide both notice of injury; General Statutes
§ 31-294b . . . and notice of a claim. General Statutes
§31-294c . . . . Funaioli v. New London, 52 Conn.
App. 194, 195, 726 A.2d 626 (1999) (first report of injury
together with letter from claimant’s lawyer stating that
claimant not requesting hearing at this time sufficient
to satisfy notice of claim requirement of § 31-294c).
[T]he written notice intended is one which will reason-
ably inform the employer that the employee is claiming
or proposes to claim compensation under the [act].
. . . The purpose of § 31-294'? [notice of injury and of
claim for compensation], in particular, is to alert the
employer to the fact that a person has sustained an
injury that may be compensable . . . and that such
person is claiming or proposes to claim compensation
under the [a]ct.” (Citations omitted; footnotes added
and footnotes omitted; internal quotation marks omit-
ted.) Pearce v. New Haven, 76 Conn. App. 441, 44649,
819 A.2d 878 (overruled in part on other grounds by
Ciarlelli v. Hamden, 299 Conn. 265, 296, 8 A.3d 1093
[2010]), cert. denied, 264 Conn. 913, 826 A.2d 1155
(2003). Our Supreme Court has explained “that the one
year limitation period for claims under § 7-433c begins
to run only when an employee is informed by a medical
professional that he or she has been diagnosed with
hypertension [or heart disease]. In many respects, this
simply represents a return to the standard that the board
applied prior to Pearce, which, in our view, more faith-
fully adhered to the statutory definition of accidental
injury in view of the fact that, as a general matter, a

2 We note that § 31-294 was repealed by No. 91-32 of the 1991 Public Acts
and that its subject matter was transferred to General Statutes §§ 31-294b
and 31-294c.
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formal diagnosis of hypertension [or heart disease] can
be definitely located in time and place.” Ciarlelli v.
Hamden, supra, 299 Conn. 300-301.

“Thus, § 7-433c directs claimants to the provisions
of the [act] to determine how to proceed with a claim
for benefits. Since § 31-294% states that [n]o proceed-
ings for compensation . . . shall be maintained unless
a written notice of claim for compensation is given
within one year from the date of the accident . . . we
conclude that compliance with this section is also a
prerequisite to entitlement to benefits under § 7-433c.

“Giving notice of the claim and the time of filing are
essential to maintaining a right of action against an
employer. Where a statutory right of action sets a time
within which that right must be carried out, a limitation
on the action is created and must be strictly enforced.
. . . Not being merely a procedural matter, the doctrine
of waiver upon which the claimant relies, cannot avail,
since jurisdiction cannot be waived, nor can it be con-
ferred by agreement.” (Citations omitted; footnote
added; internal quotation marks omitted.) Cuccuro v.
West Haven, 6 Conn. App. 265, 267-68, 505 A.2d 1, cert.
denied, 199 Conn. 804, 508 A.2d 31 (1986).

“Although a claimant need not prove that his heart
disease is causally connected to his employment in
order to qualify for benefits pursuant to § 7-433c, he
must prove that he satisfies the jurisdictional threshold
set forth in § 31-294c¢ (a), which requires that a claimant
provide his employer a written notice of claim for com-
pensation . . . within one year from the date of the
accident . . . which caused the personal injury
. . . .” (Internal quotation marks omitted.) Carter v.
Clinton, 304 Conn. 571, 578-79, 41 A.3d 296 (2012).

18 See footnote 12 of this opinion.
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“[Clompliance with [§ 31-294c] is essential to main-
taining a claim for compensation under chapter 568 and
therefore under . . . § 7433c . . . because timely
notice is a jurisdictional requirement that cannot be
waived . . . .” (Internal quotation marks omitted.)
Id., 579.

First, we set forth the standard of review applicable
to workers’ compensation appeals. “The principles that
govern our standard of review in workers’ compensa-
tion appeals are well established. The conclusions
drawn by [the commissioner] from the facts found must
stand unless they result from an incorrect application
of the law to the subordinate facts or from an inference
illegally or unreasonably drawn from them. .
[Moreover, it] is well established that [a]lthough not
dispositive, we accord great weight to the construction
given to the workers’ compensation statutes by the
commissioner and [the] board. . . . Cases that present
pure questions of law, however, invoke a broader stan-
dard of review than is ordinarily involved in deciding
whether, in light of the evidence, the agency has acted
unreasonably, arbitrarily, illegally or in abuse of its dis-
cretion. . . . We have determined, therefore, that the
traditional deference accorded to an agency’s interpre-
tation of a statutory term is unwarranted when the

construction of a statute . . . has not previously been
subjected to judicial scrutiny [or to] . . . a governmen-
tal agency’s time-tested interpretation . . . .” (Foot-

note omitted; internal quotation marks omitted.)
Holston v. New Haven Police Dept., supra, 323 Conn.
611-13.

“[Our Supreme Court has] stated: [T]he power and
duty of determining the facts rests on the commissioner,
the trier of facts. . . . The conclusions drawn by him
from the facts found must stand unless they result from
an incorrect application of the law to the subordinate
facts or from an inference illegally or unreasonably



June 25, 2019 CONNECTICUT LAW JOURNAL Page 45A

190 Conn. App. 718 JUNE, 2019 735

Brocuglio v. Thompsonville Fire District #2

drawn from them.” (Internal quotation marks omitted.)
Pearce v. New Haven, supra, 76 Conn. App. 445.

“It matters not that the basic facts from which the
[commissioner] draws this inference are undisputed
rather than controverted. . . . It is likewise immaterial
that the facts permit the drawing of diverse inferences.
The [commissioner] alone is charged with the duty of
initially selecting the inference which seems most rea-
sonable and his choice, if otherwise sustainable, may
not be disturbed by a reviewing court.” (Internal quota-
tion marks omitted.) Id., 445-46.

The defendant’s claim raises a question of statutory
construction. “When interpreting the statutory provi-
sions at issue in the present case, we are mindful of the
proposition that all workers’ compensation legislation,
because of its remedial nature, should be broadly con-
strued in favor of disabled employees. . . . This propo-
sition applies as well to the provisions of [§] 7-433c
. . . because the measurement of the benefits to which
a § 7-433c claimant is entitled is identical to the benefits
that may be awarded to a [claimant] under . . . [the
act]. . . . We also recognize, however, that the filing
of a timely notice of claim is a condition precedent to
liability and a jurisdictional requirement that cannot be
waived.” (Citation omitted; internal quotation marks
omitted.) Ciarlellt v. Hamden, supra, 299 Conn. 277-78.

“When construing a statute, [o]ur fundamental objec-
tive is to ascertain and give effect to the apparent intent
of the legislature. . . . In other words, we seek to
determine, in a reasoned manner, the meaning of the
statutory language as applied to the facts of [the] case,
including the question of whether the language actually
does apply. . . . In seeking to determine that meaning,
General Statutes § 1-2z directs us first to consider the
text of the statute itself and its relationship to other
statutes. If, after examining such text and considering
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such relationship, the meaning of such text is plan and
unambiguous and does not yield absurd or unworkable
results, extratextual evidence of the meaning of the
statute shall not be considered. . . . When a statute is
not plain and unambiguous, we also look for interpre-
tive guidance to the legislative history and circum-
stances surrounding its enactment, to the legislative
policy it was designed to implement, and to its relation-
ship to existing legislation and common law principles
governing the same general subject matter . J
(Footnote omitted; internal quotation marks omitted.)
Vincent v. New Haven, supra, 285 Conn. 784-85.

On appeal, the defendant claims that the plaintiff is
jurisdictionally barred from submitting a claim for heart
disease in 2013 because he failed to file a § 7-433c claim
for pericarditis in 2000, when he was first told by a
medical professional that he had heart disease. See
Ciarlelli v. Haomden, supra, 299 Conn. 298-99. The prin-
cipal facts are not in dispute: the plaintiff suffered peri-
carditis in 2000; pericarditis is a form of heart disease;
the plaintiff was informed by his cardiologist that he
had pericarditis in 2000; the plaintiff continued to be
under the care of a cardiologist until he underwent
heart surgery in 2013; in 2013 the plaintiff was informed
that he had a mitral valve failure and coronary artery
disease; mitral valve failure and coronary artery disease
are diseases of the heart; pericarditis, mitral valve fail-
ure, and coronary artery disease are distinct forms of
heart disease; there is no record that the plaintiff filed
a claim for heart disease in 2000; he did file a claim for
heart disease in 2013.

The defendant’s claim is controlled by § 7-433c (a),
which provides in relevant part that “in the event a
uniformed member of a paid municipal fire department

. who . . . passed a physical examination on entry
1nto such service, which examination failed to reveal
any evidence of hypertension or heart disease, suffers
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either off duty or on duty any condition or impairment
of health caused by hypertension or heart disease
resulting in his death or his temporary or permanent,
total or partial disability, he . . . shall receive from his
municipal employer compensation and medical care in
the same amount and the same manner as that provided
under chapter 568 . . . .”

The plain language of § 7-433c (a); see footnote 2 of
this opinion; “demonstrates that a uniformed member
of a paid municipal fire department . . . is entitled to
benefits under the statute when the officer meets the
following requirements: (1) has passed a preemploy-
ment physical; (2) the preemployment physical failed
to reveal any evidence of . . . heart disease; (3) suffers
either off duty or on duty any condition or impairment
of health; (4) the condition or impairment of health was
caused by . . . heart disease; and (5) the condition or
impairment results in his death or his temporary or
permanent, total or partial disability. The statute con-
tains no other requirements to qualify for its benefits.”
Holston v. New Haven Police Dept., supra, 323 Conn.
616-17.

“IB]ecause . . . § 7-433c (a) does not set forth a limi-
tation period for filing a claim but provides for the
administration of benefits in the same amount and the
same manner as that provided under [the act] if such
death or disability was caused by a personal injury
which arose out of and in the course of his employment,
the one year limitation period of . . . 31-294c (a) gov-
erns claims filed under § 7-433c.” (Internal quotation
marks omitted.) Cliarlelli v. Hamden, supra, 299
Conn. 278.

In Ciarlellt, our Supreme Court defined the rule to
determine when a uniformed municipal firefighter’s
timely claim for hypertension or heart disease must be
filed. Id., 265. Because § 7-433c (a) “provides for an
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award of benefits to an otherwise eligible claimant who
suffers . . . any condition or impairment of health
caused by hypertension or heart disease resulting in
his death or his . . . disability, it stands to reason that
a formal diagnosis of hypertension or heart disease,
communicated to an employee by his or her physician
constitutes the injury that triggers the running of the
limitation period of § 31-294c. Indeed, under § 7-433c,
a claimant may recover benefits for hypertension only
if he suffers from that condition; a claimant is not enti-
tled to benefits merely because he exhibits symptoms
consistent with hypertension, such as elevated blood
pressure, from time to time. Furthermore, requiring that
an employee file a notice of claim for hypertension
benefits only after he has been informed by a medical
professional that he is suffering from that condition,
and not merely from its symptoms, is consistent with
the principle that, as a remedial statute . . . § 7-433c
must be liberally construed in favor of the claimant.”
(Citation omitted; emphasis added; internal quotation
marks omitted.) Id., 298-99. We conclude that, given
our Supreme Court’s construction of the statute, includ-
ing the phrase “hypertension or heart disease,” the
notice provision pertains to a diagnosis of heart disease
as well as to a diagnosis of hypertension.

In the present case, the defendant claims that because
the plaintiff was diagnosed with pericarditis in 2000
and did not file a form 30C at that time when his cardiol-
ogist told him that he had heart disease, his 2013 form
30C filing for heart disease was untimely and the com-
missioner lacked jurisdiction to consider the claim. The
plaintiff does not dispute that he was informed by a
cardiologist in 2000 that he suffered from pericarditis,
that he was unable to work for a period of time, was
required to take medicine for the condition, and was
required to undergo a physical examination to deter-
mine whether he was fit to return to work. He also
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acknowledges that he had a recurrence of pericarditis
in 2001 and continued to take 800 milligrams of ibupro-
fen for a number of years. The plaintiff’s argument is
not that he did not suffer from heart disease in 2000,
but rather that because Tally testified, and the commis-
sioner found, that his pericarditis had healed, and that
pericarditis and mitral valve failure and coronary artery
disease are separate and distinct heart diseases, he
should be permitted to file a claim for the heart disease
with which he was diagnosed in 2013. We agree with
the defendant. Pursuant to Ciarlell?, the plaintiff was
required to file a form 30c notice of claim under § 7-
433c within one year of being advised by his cardiologist
that he suffered from pericarditis.

The defendant also argues that the language of § 7-
433c is clear and permits a municipal firefighter to file
only one claim for heart disease and only one claim
for hypertension, if any.!* Although the commissioner
found, on the basis of Tally’s testimony, that pericarditis
and mitral valve failure and coronary artery disease are
separate and distinct forms of heart disease, a fact the
defendant does not dispute, the defendant argues that
in order for the plaintiff to receive benefits for heart
disease, he was required to file a notice of claim within
one year of first being told he had heart disease, i.e.,
pericarditis. There is no dispute that the plaintiff was
informed that he had pericarditis in 2000 and was under
the care of a cardiologist thereafter. Although the plain-
tiff testified that he filed a form 30C in 2000, the commis-
sioner found that the testimony was not credible.!

“The process of statutory interpretation involves a
reasoned search for the intention of the legislature.
. . . In other words, we seek to determine, in a rea-
soned manner, the meaning of the statutory language
as applied to the facts of this case, including the ques-

“1In fact, the plaintiff filed a § 7-433c claim for hypertension in 2007. See
footnote 9 of this opinion.
5 The plaintiff does not dispute the commissioner’s finding on appeal.
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tion of whether the language actually does apply.” (Cita-
tion omitted.) United Illuminating Co. v. New Haven,
240 Conn. 422, 431, 692 A.2d 742 (1997). “Where the
language of the statute is clear and unambiguous, it is
assumed that the words themselves express the intent
of the legislature and there is no need for statutory
construction or a review of the legislative history.”
(Internal quotation marks omitted.) Haesche v. Kissner,
229 Conn. 213, 223, 640 A.2d 89 (1994). Our Supreme
Court has determined that § 7-433c (a) is not ambigu-
ous. This court, therefore, is not free to consider extra-
textual evidence of the meaning of the statute. See
General Statutes § 1-2z. “Where statutory language is
clearly expressed, as here, courts must apply the legisla-
tive enactment according to the plain terms and cannot
read into the terms of a statute something which mani-
festly is not there in order to reach what the court
thinks would be a just result.” (Internal quotation marks
omitted.) Hammond v. Commissioner of Correction,
54 Conn. App. 11, 17-18, 734 A.2d 571 (1999), aff'd, 259
Conn. 855, 792 A.2d 774 (2002).

Tally’s report states that pericarditis, and mitral valve
failure and coronary artery disease, are separate and
distinct forms of heart disease. The defendant does not
dispute his expert opinion. It argues that a claimant
seeking heart disease benefits is required to file a claim
for the first diagnosis of heart disease. We acknowledge
that there are a variety of maladies that may be diag-
nosed as heart disease, but the statute does not take
that fact into account and makes no provision for the
filing of multiple claims for different forms of heart
disease a firefighter may suffer during his or her term
of employment.

Our Supreme Court has stated that “[t]he plain lan-
guage of § 7-433c demonstrates that a uniformed mem-
ber of a paid municipal fire department . . . is entitled
to benefits under the statute when the officer meets
the following requirements: (1) has passed a preemploy-
ment physical; (2) the preemployment physical failed
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to reveal any evidence of hypertension or heart disease;
(3) suffers either off duty or on duty any condition or
impairment of health; (4) the condition or impairment
of health was caused by hypertension or heart disease;
and (5) the condition or impairment results in his death
or his temporary or permanent, total or partial disabil-
ity. The statute contains no other requirements to qual-
ify for its benefits.” Holston v. New Haven Police Dept.,
supra, 323 Conn. 616-17. Requirements (3) and (4) are
controlling of the defendant’s claim. The condition or
impairment of health is written in the singular, not the
plural. It contains no modifier of heart disease such as
first instance of or second form of heart disease. The
statute does not include language or suggest that the
firefighter may file multiple claims for heart disease or
claims for different forms of heart disease.

The plaintiff argues on the basis of Holston v. New
Hawven Police Dept., supra, 323 Conn. 615, that because
our Supreme Court has determined that hypertension
and heart disease are separate and distinct forms of
disease, the separate and distinct language analysis
should apply to all forms of heart disease, as well as to
the difference between hypertension and heart disease.
We disagree. In Holston, a municipal police department
appealed from the award of heart disease benefits,
claiming that the commissioner had improperly deter-
mined that the police officer’s “hypertension and heart
disease were separate diseases, each with its own one
year limitation period for filing a claim for benefits.”
Id., 610. In construing the statute, our Supreme Court
stated that § 7-433c “uses the phrase hypertension or
heart disease repeatedly. We have held that the use of
the word or in a statute indicates a clear legislative
intent of separability. . . . Thus because § 7-433c is
written in the disjunctive, we conclude that a plaintiff
can file a claim for benefits related to either hyperten-
sion or heart disease. Furthermore, the use of the dis-
junctive term or in § 7-433c indicates that the legislature
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intended for hypertension and heart disease to be
treated as two separate diseases for the purposes of
§ 7-433c.” (Citation omitted; emphasis added; internal
quotation marks omitted.) Id., 615-16. There is no lan-
guage in §7-433c or Holston or Ciarlelli that permits a
paid municipal firefighter to file more than one claim
for heart disease.

In conclusion, a claimant who forgoes filing a claim
within one year of being informed by a medical profes-
sional that he or she has a heart disease and who later
files a claim for a different heart disease is precluded
from receiving benefits under § 7-433c. We, therefore,
reverse the decision of the board and remand the case
to the board with direction to remand the case to the
commissioner with direction to dismiss the plaintiff’s
claim. We recognize the seeming harshness of our deci-
sion and the humanitarian purpose of the statute, but
we are constrained by the language of the statute, the
dictates of § 1-2z, and the decisions of our Supreme
Court.'

For the foregoing reasons, we conclude that the com-
missioner lacked jurisdiction to consider the plaintiff’s
2013 claim for § 7-433c benefits for heart disease. We
also conclude that the board improperly affirmed the
commissioner’s award.

The decision of the Compensation Review Board is
reversed and the case is remanded to the board with
direction to remand the case to the Workers’ Compensa-
tion Commissioner with direction to dismiss the plain-
tiff’s claim.

In this opinion the other judges concurred.

16 As the facts of this case demonstrate, there are multiple forms of heart

disease. Whether a firefighter or police officer may file a claim for each
instance of a distinct and separate heart disease is a public policy question
to be determined by the legislature, not this court. It is also for the legislature
to determine whether a firefighter may forgo filing a claim for one form of
heart disease and later file a claim for a different and perhaps more serious
form of heart disease.
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FARMINGTON-GIRARD, LLC v. PLANNING
AND ZONING COMMISSION OF THE
CITY OF HARTFORD

THE PAMELA CORPORATION ET AL. v. PLANNING

AND ZONING COMMISSION OF THE
CITY OF HARTFORD
(AC 41601)

Lavine, Bright and Alexander, Js.

Syllabus

The plaintiff property owner, F Co., appealed to the trial court from the

decisions of the defendant Planning and Zoning Commission of the City
of Hartford adopting certain amendments to the city’s zoning regulations
and changes to the zoning map. In 2012, F Co. submitted a special permit
application proposing the construction of a fast food restaurant with a
drive-through on its property. Shortly thereafter, the commission made
changes to the zoning map causing the classification of F Co.’s property
to change from a B-3 zone that allows drive-through operations to a B-
4 zone that does not. In response to F Co.’s application, H, the city’s
chief staff planner, sent a letter to F' Co., stating that the application
was incomplete because it lacked certain required information, and,
therefore, it was not sufficient to review. Thereafter, F Co. appealed
the commission’s zoning map change to the trial court, which invalidated
the change because the commission had failed to comply with statutory
notice requirements. In September, 2014, the commission amended the
text of the zoning regulations, which resulted in the inability of F Co.
to use its property for a fast food restaurant with a drive-through. F
Co. appealed the amendment to the trial court on the ground that the
commission had failed to comply with procedural notice requirements.
In October, 2014, C sent a letter on F Co.’s behalf to D, the director of
the city’s planning division. The letter purportedly supplied all of the
required information that was lacking on the special permit application.
In response, D sent C a letter stating that F Co.’s 2012 application was
void and that a new application with the required information had to
be submitted. D’s letter coincided with the commission’s adoption of a
zoning map change that prohibited F Co. from constructing a fast food
restaurant with a drive-through on its property. F Co. appealed the
zoning map change to the trial court on the ground that the commission
failed to comply with procedural notice requirements. Thereafter, F Co.
filed two additional appeals challenging the commission’s subsequent
adoption of an amendment to the zoning regulations and a change to the
zoning map. The trial court consolidated F Co.’s appeals and, following
a hearing, rendered judgments dismissing the appeals for F Co.’s failure
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to exhaust its administrative remedies. In reaching its decisions, the
court determined that the subject zoning map changes and text amend-
ments were void because the commission failed to comply with certain
procedural requirements, that F Co. had an application pending before
the commission on or about October, 2014, that, pursuant to the plain
language of the zoning regulations, D had the authority to declare the
application void, that D had articulated a clear and definite interpretation
of the zoning regulations in her letter to C, and that F Co. had a statutory
right to appeal D’s decision to the city’s Zoning Board of Appeals but
failed to do so. On appeal to this court, F Co. claimed that the trial
court improperly concluded that it was required to appeal D’s decision
to the board and, thus, that it failed to exhaust its administrative reme-
dies. Held:

1. The trial court properly concluded that the city’s zoning regulations pro-
vided D with the authority to declare F Co.’s 2012 special permit applica-
tion void; contrary to F Co.’s claim that the zoning regulations support
its contention that only the commission had the authority to declare
the application void, §§ 66 and 67 of the regulations give the director
of the city’s planning division the overall responsibility for the adminis-
tration of the regulations and designate the director as the zoning admin-
istrator, § 68 of the regulations explicitly provides that a special permit
may not issue until the zoning administrator finds that the application
and plans conform to all provisions of the regulations, and § 913 of the
regulations, on which F Co. relied, requires compliance with § 68.

2. F Co.’s claim that there was no statutory or regulatory avenue for appeal
of D’s decision voiding its application was unavailing, there having been
aright of appeal to the board under the applicable statute (§ 8-6 [a] [1]);
D’s letter voiding F Co.’s application was an appealable decision under
§ 8-6 because it had both a legal effect and contained a clear and definite
interpretation of the zoning regulations, as D did not simply give advice
to F Co. on a hypothetical situation, but, rather, she made a decision
to void F Co.’s application, due to a clear and definitive interpretation
of the regulations regarding an application’s required information, and
that decision had a legal effect on F Co. because F Co. was then required
to file a new application that conformed to the regulations that were
in place at that time.

3. F Co. could not prevail on its claim that an appeal to the board would
have been futile; contrary to F Co.’s contention, D’s determination in
her letter that anew application must conform to the zoning map changes
and text amendments in place at the time of the letter was based on
her determination that the application was void, and, therefore, the
board properly could have reviewed D’s decision and provided an ade-
quate remedy to F Co. by deciding that the application was not void
and that no new application needed to be filed, and because the board
could have found that the application was not void and was subject to
the regulations in place at the time of its filing rather than to the zoning
map changes and text amendments, an appeal to the board was an
adequate administrative remedy that F' Co. was obligated to seek.

Argued March 12—officially released June 25, 2019
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Procedural History

Appeals from the decisions of the defendant adopt-
ing certain amendments to the zoning regulations and
changes to the zoning map of the city of Hartford,
brought to the Superior Court in the judicial district of
Hartford and transferred to the Land Use Litigation
Docket, where the appeals were consolidated; there-
after, the court, Berger, J., granted the motions to with-
draw filed by the plaintiff The Pamela Corporation;
judgments dismissing the appeals, from which the plain-
tiff Farmington-Girard, LLC, on the granting of certifica-
tion, appealed to this court. Affirmed.

David F. Sherwood, for the appellant (plaintiff Farm-
ington-Girard, LLC).

Danzel J. Krisch, with whom was Matthew J. Willis,
for the appellee (defendant).

Opinion

LAVINE, J. The plaintiff Farmington-Girard, LLC,
appeals from the judgments of the trial court, rendered
after a trial to the court, dismissing the plaintiff’s four
consolidated appeals that challenged text amendments
to the Hartford Zoning Regulations (regulations) and
zoning map changes made by the defendant, the Plan-
ning and Zoning Commission of the City of Hartford
(commission), for failure to exhaust its administrative
remedies. In this appeal, the plaintiff claims that (1)
the trial court improperly concluded that it was required
to appeal to the city’s Zoning Board of Appeals (board)
and, thus, failed to exhaust its administrative remedies,
and (2) the defendant is estopped from applying the

!'The Pamela Corporation, the owner of 255 Farmington Avenue, was a
coplaintiff in two of the four appeals made to the trial court in the present
matter. The Pamela Corporation filed motions to withdraw, however, which
the trial court granted, thus leaving Farmington-Girard, LLC, as the sole
plaintiff. In this opinion, we refer to Farmington-Girard, LLC, as the plaintiff.
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current regulations to the plaintiff’'s property.? We
affirm the judgments of the trial court.

The following facts, as found by the trial court, and
procedural history are relevant to this appeal. The plain-
tiff owns property at 510 Farmington Avenue in Hart-
ford. On December 10, 2012, the plaintiff submitted a
special permit application, which the plaintiff describes
as a “hastily submitted” placeholder application “in
order to preserve its rights,” proposing the construction
of a small fast food restaurant with a drive-through. On
December 11, 2012, the defendant made changes to
the city zoning map causing the classification of the
plaintiff’s property to change from a B-3 zone that
allows drive-through operations to a B-4 that does not.
In response to the plaintiff’'s application, Kim Holden,
the city’s chief staff planner, sent a letter dated Decem-
ber 19, 2012, to the plaintiff, stating in relevant part: “A
site plan with minimal information was attached to the
application which is not sufficient to review with
respect to the zoning regulations. . . . The application
is considered incomplete and as such, the time clock
on the application has been stopped.”

The plaintiff appealed the defendant’s zoning map
change to the Superior Court, Peck, J., which invali-
dated the commission’s December 11, 2012 zoning map
change because the commission failed to comply with
prehearing and posthearing statutory notice require-
ments.! Farmington-Girard, LLC v. Planwing & Zon-
ing Commission, Superior Court, judicial district of
Hartford, Docket No. CV-13-6038698-S (August 19,
2014).

On September 23, 2014, the defendant amended the
text of the regulations, resulting in the plaintiff’s inabil-

2 Because we conclude that the court lacked subject matter jurisdiction,
we do not reach the plaintiff’s second claim.

3 The letter also detailed specific items necessary for a special permit
application that were not included in the plaintiff’s submission.

* The Pamela Corporation also appealed the zoning map changes, and the
two cases were consolidated.
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ity to use its property for a fast food restaurant with a
drive-through. The plaintiff appealed this amendment
to the Superior Court in a complaint dated February
18, 2015, on the ground that the defendant failed to
comply with procedural notice requirements.

In response to Holden’s letter, stating that the plain-
tiff’s December 10, 2012 application was incomplete,
Michelle Carlson wrote a letter dated October 20, 2014,
on behalf of the plaintiff to Khara L. Dodds, the director
of the city’s planning division. According to the plaintiff,
it had waited until after the court invalidated the 2012
zoning map change to complete its application. Carl-
son’s letter purportedly supplied all of the required
information outlined by Holden and requested that the
time clock on the application run and that a public
hearing for the application be set. In an affidavit, Carl-
son attested that she verbally was informed by the city
that a new application was required and that the sup-
plemental materials would not be accepted. Dodds
responded to Carlson in a letter dated October 28, 2014,
stating: “We are contacting you with regard to a site
plan review application submitted December 10, 2012
and your desire to re-activate this application with your
current plan submittal. After our initial review, it was
clear that the original site plan application, #2012-6263
filed in December 2012, lacked the required materials
to be considered valid. The application was submitted
without site and architectural elevation plans: as a
result the application is void. A new site plan application
with the required materials must be submitted. Please
note several changes to the City of Hartford Zoning
Regulations have occurred since your last submittal.
Please review these changes to ensure that all required
materials are submitted with your new application.”

Dodds’ October 28, 2014 letter coincided with the
defendant’s adoption of another zoning map change
that blocked the plaintiff’s plan to build a drive-through
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fast food restaurant. The plaintiff appealed the October
28, 2014 zoning map change to the Superior Court in a
complaint dated November 14, 2014, on the ground that
the defendant failed to comply with procedural notice
requirements. The plaintiff filed a variance application
on October 28, 2014, as well.

The plaintiff additionally appealed to the Superior
Court, in complaints dated December 15, 2014 and April
28, 2015, respectively, from the defendant’s December
9, 2014 zoning map change and its April 14, 2015 text
amendment to the regulations. The defendant amended
its December 9, 2014 zoning map and its April 14, 2015
text in the same manner as it had on September 23,
2014 and October 28, 2014, respectively. In its appeals,
the plaintiff again asserted that the defendant failed to
comply with procedural notice requirements.

On January 20, 2015, the board denied the plaintiff’s
variance application. The plaintiff’s appeals challenging
the defendant’s October 28 and December 9, 2014 zon-
ing map changes were filed before the board denied
the plaintiff’s variance application.

After the plaintiff filed the four appeals that constitute
the present matter, the defendant adopted new regula-
tions on January 12, 2016, that place the plaintiff’s prop-
erty in a MS-1 zone. The plaintiff has not appealed from
the new zoning scheme or designation of its property.

On May 4, 2016, the defendant moved to dismiss the
plaintiff’s appeals as moot due to the passage of the new
zoning scheme. The trial court, however, concluded that
“if the plaintiff’s particular application was complete
on October 20, 2014, and the zone change was improper
because of the failure to provide proper notice, then
[the plaintiff] may have had a viable complete applica-
tion that was in conformance with the applicable zoning
regulations at that time.” (Internal quotation marks
omitted.)
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After the parties filed briefs, including additional
briefing on the exhaustion issue as requested by the
court, and the court heard the appeals, the court made
various findings. First, the court found that the defen-
dant failed to comply with the procedural requirements
for the September 23, October 28 and December 9,
2014, and April 14, 2015 zoning map changes and text
amendments to the regulations. The court, therefore,
concluded that the zoning map changes and text amend-
ments were void. Second, the court concluded that the
plaintiff had an application pending on or about October
20, 2014, as it found that “[w]hile the December 19,
2012 letter from the planning division informs [the plain-
tiff] that the application is incomplete, there is no evi-
dence that [the] application was rejected or deemed
void until 2014. The language of the December 19, 2012
letter was less than unequivocal.” (Internal quotation
marks omitted). Third, the court found that, contrary
to the plaintiff’s arguments, Dodds had the authority
to declare the application void and that she had articu-
lated “a clear and definite interpretation of the zoning
regulations in her letter declaring the plaintiff’s applica-
tion void . . . .” (Citations omitted; internal quotation
marks omitted.) Therefore, the court concluded that
the plaintiff had a statutory right to appeal Dodds’ deci-
sion to the board and had failed to do so. As a result,
the court dismissed the plaintiff’s appeals for a failure
to exhaust its administrative remedies.

The plaintiff filed a motion to reargue on September
25, 2017, which the court granted. At the February 8,
2018 hearing, the court rejected the plaintiff’s argument
that an appeal to the board was not necessary because
the futility exception applied, and denied the plaintiff
relief from the dismissal of its claims. The plaintiff
thereafter appealed to this court.

The plaintiff claims that the court improperly con-
cluded that it was required to appeal Dodds’ decision
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to the board and thus that it failed to exhaust its admin-
istrative remedies. Specifically, the plaintiff makes
three arguments: (1) Dodds had no authority to deny
the application, (2) there was no statutory authority
requiring an appeal from an unsuccessful special permit
application, and (3) an appeal would have been futile.?
We disagree.

® During the pendency of the plaintiff’s appeal, this court became aware
of an action that the plaintiff brought in the federal District Court against
the defendant and the city of Hartford (municipal defendants) on the basis
of the same essential circumstances as the present appeals. See Farmington-
Girard, LLC v. Planning & Zoning Commission, United States District
Court, Docket No. 3:17-cv-1915 (MPS), 2019 WL 935500 (D. Conn. February
26, 2019). In the District Court, the plaintiff claimed, in part, that the munici-
pal defendants violated its constitutional rights under 42 U.S.C. § 1983. 1d.,
*1. After the plaintiff filed the present appeal, but before the oral arguments
to this court, the District Court denied, in part, the municipal defendants’
motion to dismiss the plaintiff’s claims as unripe because the appeal before
this court was not yet decided. Id. The District Court concluded that, because
we, as an appellate court, are a remedial body, the plaintiff’s claims were
not unripe. Id., *8. Nonetheless, the court sua sponte ordered the parties
to submit briefs on a different aspect of ripeness—whether the claims were
unripe due to the plaintiff’s failure to seek a variance before filing each of
its federal appeals. Id. The District Court found that the plaintiff alleged
sufficient facts to support the futility exception regarding the finality require-
ment of seeking a variance before appealing. Id., *8-9. We note, however,
that the futility exception as it pertains to the exhaustion doctrine is funda-
mentally different from the futility exception as it applies to ripeness of a
§ 1983 claim because the focus of a § 1983 claim’s ripeness is on whether
there has been a final order that can be reviewed on appeal by the federal
District Court, not on whether there was an administrative remedy available
to the plaintiff.

“The question whether administrative remedies must be exhausted is
conceptually distinct . . . from the question whether an administrative
action must be final before it is judicially reviewable. . . . While the policies
underlying the two concepts often overlap, the finality requirement is con-
cerned with whether the initial decisionmaker has arrived at a definitive
position on the issue that inflicts an actual, concrete injury; the exhaustion
requirement generally refers to administrative and judicial procedures by
which an injured party may seek review of an adverse decision and obtain
aremedy if the decision is found to be unlawful or otherwise inappropriate.”
(Citations omitted.) Williamson County Regional Planning Commission
v. Hamilton Bank, 473 U.S. 172, 192-94, 105 S. Ct. 3108, 87 L. Ed. 2d 126
(1985). For finality purposes for a § 1983 claim, a plaintiff is “required to
obtain a final, definitive position as to how it could use the property from
the entity charged with implementing the zoning regulations. . . . [T]his
jurisdictional prerequisite conditions federal review on a property owner
submitting at least one meaningful application for a variance.” (Citations
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“As a preliminary matter, we set forth the applicable
standard of review. . . . Because the exhaustion [of
administrative remedies] doctrine implicates subject
matter jurisdiction, [the court] must decide as a thresh-
old matter whether that doctrine requires dismissal of
the [plaintiff’s] claim. . . . [Additionally] [b]ecause [a]
determination regarding a trial court’s subject matter
jurisdiction is a question of law, our review is plenary.”
(Internal quotation marks omitted.) Fairchild Heights
Residents Assn., Inc. v. Fairchild Heights, Inc., 310
Conn. 797, 807, 82 A.3d 602 (2014). “Moreover, [i]t is
well established that, in determining whether a court
has subject matter jurisdiction, every presumption
favoring jurisdiction should be indulged.” (Internal quo-
tation marks omitted.) Novak v. Levin, 287 Conn. 71,
79, 951 A.2d 514 (2008).

“The doctrine of exhaustion of administrative reme-
dies is well established in the jurisprudence of adminis-
trative law. . . . Under that doctrine, a trial court lacks
subject matter jurisdiction over an action that seeks a
remedy that could be provided through an administra-
tive proceeding, unless and until that remedy has been
sought in the administrative forum. . . . In the absence
of exhaustion of that remedy, the action must be dis-
missed.” (Internal quotation marks omitted.) Republi-
can Party of Connecticut v. Merrill, 307 Conn. 470, 477,
55 A.3d 251 (2012).

omitted.) Murphy v. New Milford Zoning Commission, 402 F.3d 342, 348-49
(2d Cir. 2005). However, “[a] property owner . . . . will be excused from
obtaining a final decision if pursuing an appeal to a zoning board of appeals
or seeking a variance would be futile.” Id., 349. Although a plaintiff would
need to seek a variance or prove that it would have been futile to do so
for finality purposes, “a plaintiff is not required to exhaust administrative
remedies prior to filing a § 1983 claim . . . .” Mangiafico v. Farmington,
331 Conn. 404, 408, 204 A.3d 1138 (2019).

The District Court’s conclusion, therefore, does not speak to whether the
plaintiff has exhausted all administrative remedies as was required in the
present matter, or whether it would have been futile to do so. The District
Court’s analysis focused only on whether there was a final order from the
board, the highest decision-making body. The issue in the present appeal
is whether a remedy was available to the plaintiff that it failed to seek.
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“A primary purpose of the doctrine is to foster an
orderly process of administrative adjudication and
judicial review, offering a reviewing court the benefit
of the agency’s findings and conclusions. It relieves
courts of the burden of prematurely deciding questions
that, entrusted to an agency, may receive a satisfac-
tory administrative disposition and avoid the need for
judicial review. . . . Moreover, the exhaustion doc-
trine recognizes the notion, grounded in deference to
[the legislature’s] delegation of authority to coordinate
branches of Government, that agencies, not the courts,
ought to have primary responsibility for the programs
that [the legislature] has charged them to administer.

. Therefore, exhaustion of remedies serves dual
functions: it protects the courts from becoming unnec-
essarily burdened with administrative appeals and it
ensures the integrity of the agency’s role in administer-
ing its statutory responsibilities. . . .

“The [exhaustion] doctrine is applied in a number of
different situations and is, like most judicial doctrines,
subject to numerous exceptions. . . . . [Our Supreme
Court has] recognized such exceptions only infre-
quently and only for narrowly defined purposes . . .
such as when recourse to the administrative remedy
would be futile or inadequate. . . . Because of the pol-
icy behind the exhaustion doctrine, we construe these
exceptions narrowly.” (Citations omitted; internal quo-
tation marks omitted.) Stepney, LLC v. Fairfield, 263
Conn. 558, 564-65, 821 A.2d 725 (2003).

Municipal zoning boards of appeal are empowered,
under Connecticut law, “[t]o hear and decide appeals
where it is alleged that there is an error in any order,
requirement or decision made by the official charged
with the enforcement of this chapter or any bylaw,
ordinance or regulation adopted under the provisions
of this chapter . . . .” General Statutes § 8-6 (a) (1).



June 25, 2019 CONNECTICUT LAW JOURNAL Page 63A

190 Conn. App. 743 JUNE, 2019 753

Farmington-Girard, LLC v. Planning & Zoning Commission

“As our Supreme Court has explained, the futility
exception applies only when [the administrative rem-
edy] could not result in a favorable decision . . . . Our
Supreme Court further has instructed that an adminis-
trative remedy is adequate when it could provide the
[party] with the relief that it seeks and provide a mecha-
nism for judicial review of the administrative decision.”
(Citations omitted; emphasis in original; internal quota-
tion marks omitted.) Wethersfield v. PR Arrow, LLC,
187 Conn. App. 604, 628, 203 A.3d 645, cert. denied, 331
Conn. 907, 202 A.3d 1022 (2019).

I

The plaintiff first argues that the commission alone
had the authority to determine the completeness of
the special permit application and that Dodds had no
authority to reject the application herself. The trial
court rejected the plaintiff’s argument because it con-
cluded that the plain language of the regulations gave
Dodds the authority to reject the application. It stated:
“Section 66 of the regulations provided that they ‘shall
be administered and enforced by the [D]epartment of
[D]evelopment [S]ervices’ and that the director of plan-
ning had ‘overall responsibility for the administration
of the regulations, and shall be the zoning administra-
tor.’ Pursuant to § 67 [of the regulations], the
director of the planning division had the authority to
designate the zoning enforcement officer who was
responsible for enforcement of the regulations and for
the issuance of zoning permits. . . .

“Section 68 (a) [of the regulations], in relevant part,
provided that ‘[p]rior to the issuance [of a zoning per-
mit], the zoning administrator must find that the appli-
cation and plans conform to all provisions of these
regulations.” . . . Section 68 (c), in relevant part,
required that each zoning permit application shall
include ‘an administrative review plan as well as such
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information and exhibits as are required in these regula-
tions or may be reasonably required by the zoning
administrator in order that the proposal of the applicant
may be adequately interpreted and judged as to its con-
formity with the provisions set forth in these regula-
tions.” . . . Section 68 (e) (1) required a special permit
application to include a site plan . . . .

“Section 163 (h) [of the regulations] provided . . .
‘All projects requiring a special permit as outlined in
the table of permitted uses shall be referred to the
[c]ommission for review. . . .

“Section 875 [of the regulations] provided

‘Every application for the use of property subject to
conditions set forth in this division shall be filed with
the zoning administrator in accordance with the provi-
sions of section 68 (relating to applications for zoning
permits) and shall be subject to approval by the zoning
administrator and any other commission, board or
agency stipulated in this division.” . . .

“[Section] 913 [of the regulations] was entitled,
‘Eating places with drive-in or curb service,” and, in
relevant part, provided: ‘(a) The zoning administrator
shall refer each application for an eating place with
drive-in or curb service in the B-3 zoning district to the
commission. The application shall be filed and acted
on in accordance with the procedures set forth in sec-
tion 68 (relating to applications for zoning permits).

“(d) Every application for a special permit for a res-
taurant with drive-in or curb service shall be filed and
acted on in accordance with the provisions of section
68 (relating to applications for zoning permits).” . . .

“In the present case, Dodds was responsible for the
administration of the regulatory scheme.” (Citations
omitted; footnotes omitted.)
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On appeal, the plaintiff does not claim that the court
misstated or misconstrued the regulations,® but argues,
rather, that §§ 163 and 913 of the regulations, which
were acknowledged by the court in its analysis, and
case law support its contention that only the commis-
sion may act on the application. We are unpersuaded,
as none of the authorities on which the plaintiff relies
states that only the commission had the authority to
declare an application, which does not include the infor-
mation as required by the regulation, void as incomplete
after a public hearing.” Sections 66 and 67 of the regula-
tions, however, give the director of the city’s planning
division the “overall responsibility for the administra-
tion of the regulations,” and designate the director “the
zoning administrator.” Furthermore, § 68 of the regula-
tions explicitly provides that a permit may not issue
until the zoning administrator finds that the applica-
tion and plans conform to all provisions of the regula-
tions. Finally, § 913 of the regulations, on which the

5 Our own independent review of the applicable regulations confirms that
the trial court correctly set forth the relevant language of the applicable regu-
lations.

" Although the plaintiff cites cases that state that the commission has the
discretion to proceed on an application, when, notably, the regulations did
not require additional information; see Woodburn v. Conservation Commis-
ston, 37 Conn. App. 166, 179, 6565 A.2d 764, cert. denied, 233 Conn. 906, 657
A.2d 645 (1995); or that the commission was not prohibited by the regulations
from holding a hearing on an incomplete application; see Michel v. Plan-
ning & Zoning Commission, 28 Conn. App. 314, 331, 612 A.2d 778, cert.
denied, 223 Conn. 923, 614 A.2d 824 (1992); the cases the plaintiff cites do
not support the notion that a bare-bones application with minimal informa-
tion could be deemed void or incomplete only by the commission. The
plaintiff construes the receipt of an application as ministerial, even when
the application is clearly incomplete; however, the cases it cites do not stand
for that proposition. Viking Construction Co. v. Planning Commission,
181 Conn. 243, 247, 435 A.2d 29 (1980), deals only with when the time clock
starts to tick for an application, and Pluhowsky v. New Haven, 151 Conn. 337,
34748, 197 A.2d 645 (1964), supports the opposite notion—that ministerial
duties can involve quasi-judicial determinations. See id. (“A ministerial duty
on the part of an official often follows a quasi-judicial determination by that
official as to the existence of a state of facts. Although the determination
itself involves the exercise of judgment, and therefore is not a ministerial act,
the duty of giving effect, by taking appropriate action, to the determination
is often ministerial.”).
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plaintiffrelies, requires compliance with § 68. We, there-
fore, agree with the court that the regulations provide
Dodds with the authority to declare the application,
which did not conform to the applicable regulations,
void.

IT

The plaintiff next argues that there was no statutory
or regulatory avenue for appeal of Dodds’ decision void-
ing its application. We disagree.

In its memorandum of decision, the court stated:
“[Section] 8-6, in relevant part, provides: ‘(a) The zoning
board of appeals shall have the following powers and
duties: (1) To hear and decide appeals where it is alleged
that there is an error in any order, requirement or deci-
sion made by the official charged with the enforcement
of this chapter or any bylaw, ordinance or regulation
adopted under the provisions of this chapter . . . .’

“The plaintiff argues that it could not have appealed
Dodds’ determination because she was not ‘the official
charged with the enforcement’ under § 67 of the regula-
tions. Nevertheless, our Supreme Court has ‘not dis-
agree[d], in principle, with the . . . contention that
appeals under § 8-6 may be taken from decisions made
by someone other than the designated zoning enforce-
ment officer, if that other person in fact exercised, and
was authorized to exercise, the relevant authority.” . . .
Dodds had ‘overall responsibility for the administration
of the regulations’ under § 66. . . . More importantly,
she rendered ‘a clear and definite interpretation of zon-
ing regulations’ in her letter declaring the plaintiff’s
application void . . . that ultimately affected the plain-
tiff’s ability to use its property. . . . Thus, the plaintiff
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had a statutory right of appeal under § 8-6 (a) (1).”® (Cita-
tions omitted; emphasis in original; footnote omitted.)

We agree with the court that Dodds’ letter voiding
the plaintiff’'s application was an appealable decision
because the letter had both a legal effect and contained
a clear and definite interpretation of the regulations.
“[W]hen there is a written communication from a zon-
ing official relating to the construction or application
of zoning laws, the question of whether a ‘decision’ has
been rendered for purposes of appeal turns on whether
the communication has a legal effect or consequence.

. . The obvious examples of such appealable deci-
sions would be the granting or denying of building
permits and the issuance of certificates of zoning com-
pliance. . . . This interpretation is consistent with the
terms used in relation to ‘decision’ under §§ 8-6 and 8-
7—'order’ and ‘requirement’—which similarly import
legal effect or consequence.” (Citations omitted.) Rear-
donv. Zoning Board of Appeals, 311 Conn. 356, 365—66,
87 A.3d 1070 (2014). “[W]hen a landowner obtains a
clear and definite interpretation of zoning regulations
applicable to the landowner’s current use of his or her
property, the landowner properly may appeal that inter-
pretation to the local zoning board of appeals.” Piquet
v. Chester, 306 Conn. 173, 186,49 A.3d 977 (2012); contra
Holt v. Zoning Board of Appeals, 114 Conn. App. 13,
29, 968 A.2d 946 (2009) (letter advising on hypothetical
situation was not appealable decision). Dodds did not
simply give advice to the plaintiff on a hypothetical
situation, but, rather, she made a decision to void the
plaintiff’s application, due to a clear and definitive inter-
pretation of the regulations regarding an application’s
required materials, and that decision had a legal effect

8 Furthermore, this court recently held that even the question of whether
the zoning official had the authority to act must be raised before the zoning
board of appeals for a plaintiff to exhaust its administrative remedies. See
Wethersfield v. PR Arrow, LLC, supra, 187 Conn. App. 627.
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on the plaintiff because the plaintiff was then required
to file a new application that conformed to the regula-
tions in place at that time. We, therefore, reject the
plaintiff’s argument that it could not have appealed from
Dodds’ decision to void its application.

I

The plaintiff’s third argument is that an appeal to the
board would have been futile because Dodds made two
determinations in her letter: (1) that the application
was void, and (2) that a reapplication must conform to
the zoning map changes and text amendments in place
at the time of the letter. The plaintiff argues that the
“significance of the first determination in . . . Dodds’
letter is wholly dependent on the validity of the second
determination.” Thus, the plaintiff contends that its
claim can be reviewed only by a court of law as the
validity of the zoning map and text amendments were
under question and could not be resolved by the board.
This argument is unpersuasive because, contrary to the
plaintiff's argument, Dodds’ second determination
relies on her first determination—that the application
was void and a new application needed to be submitted.
The board properly could have reviewed Dodds’ deci-
sion and provided a remedy to the plaintiff by deciding
that the application was not void and that no new appli-
cation needed to be filed.

If the board had determined that Dodds erred in
deeming the application void, the plaintiff’s application
would not have had to conform to the new zoning map
and text amendments pursuant to General Statutes § 8-
2h (a), which provides, in relevant part, that “[a]n appli-
cation filed with a . . . planning and zoning commis-
sion . . . which is in conformance with the applicable
zoning regulations as of the time of filing shall not be
required to comply with, nor shall it be disapproved
for the reason that it does not comply with, any change
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in the zoning regulations or the boundaries of zoning
districts of such town, city or borough taking effect
after the filing of such application.” Because the board
could have found that the application was not void and
was subject to the regulations in place at the time of
its filing rather than to the zoning map changes and text
amendments, an appeal to the board was an adequate
administrative remedy that the plaintiff was obligated
to seek. “[A]n administrative remedy is adequate when
it could provide the [party] with the relief that it seeks
. . . .7 (Emphasis added; internal quotation marks
omitted.) Wethersfield v. PR Arrow, LLC, supra, 187
Conn. App. 628. We, therefore, reject the plaintiff’s

 The plaintiff appears to argue that the board would have been unable
to provide a remedy because the board could allow only the admittedly
incomplete application to be considered. This argument fails to acknowledge
that the plaintiff sought to complete the application through the submission
of additional materials, and in response, Dodds considered the incomplete
application void rather than allowing it to be completed by the submission
of additional materials. We see no reason why the board would not have the
power to conclude that the application, although incomplete, was not void.

The plaintiff additionally argues: “The plaintiff . . . [was] not seeking
. . . the opportunity to have the defendant consider its permit application
under the prior zoning regulations. That argument misses the forest for the
trees. The plaintiff . . . [was] seeking permission to build and operate a
McDonald’s restaurant with a drive-through window at 510 Farmington
Avenue. The December 10, 2012 application was simply a means to that
end. If a new application need be submitted, so be it, but it should not be
made subject to text amendments and a rezoning that were adopted illegally.”
We reject this argument.

Consideration of the application under the prior regulations would have
given the plaintiff the chance to receive permission to construct and operate
arestaurant with a drive-through on its property. It does not matter whether
another manner of obtaining such a remedy was amenable or available to
the plaintiff as long as an appeal to the board could have provided the plaintiff
with relief and prevented the courts from being unnecessarily burdened.
See Stepney, LLC v. Fairfield, supra, 263 Conn. 564-65 (“exhaustion of
remedies . . . protects the courts from becoming unnecessarily burdened
with administrative appeals” [internal quotation marks omitted]); Wethers-
field v. PR Arrow, LLC, supra, 187 Conn. App. 628 (“an administrative
remedy is adequate when it could provide the [party] with the relief that it
seeks and provide a mechanism for judicial review of the administrative
decision” [internal quotation marks omitted]).
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claim that it was not required to appeal to the board
and that the court improperly dismissed its appeals for
a failure to exhaust its administrative remedies.

The judgments are affirmed.

In this opinion the other judges concurred.

CRISTIANE M. ALMEIDA v. RENATO ALMEIDA
(AC 41312)

Keller, Elgo and Bishop, Js.
Syllabus

The defendant, whose marriage to the plaintiff previously had been dis-
solved, appealed to this court from the judgment of the trial court
granting the plaintiff’s motion for clarification of the dissolution judg-
ment. As part of its judgment of dissolution, the court had ordered, inter
alia, that the defendant quitclaim to the plaintiff all interest in certain
real property, and the defendant signed a quitclaim deed, assigning his
rights and interest in the property to the plaintiff. After the plaintiff
subsequently learned that the defendant’s business partner was on the
deed of the property, she filed a postjudgment motion for clarification,
in which she asked the court to determine whether it intended for the
defendant to make whatever arrangements were necessary with his
business partner to transfer all interest in the property to the plaintiff
or if the court, instead, intended to award the plaintiff with a 50 percent
interest in the property. The court granted the plaintiff’s motion, finding
that it had previously determined in its dissolution judgment that the
defendant’s testimony regarding a business partner was not credible,
that it had previously ordered the defendant to quitclaim all interest in
the property to the plaintiff, and that it intended for the plaintiff to
acquire 100 percent interest in the property. The court, thus, ordered
the defendant to take the necessary measures to effectuate the terms
of the dissolution judgment. Held that the trial court improperly modified
the dissolution judgment when it issued its clarification order; that
court’s order did not simply effectuate its existing judgment but, instead,
introduced a new element into the details of the judgment because, when
it became obvious that the defendant could not transfer 100 percent
ownership interest to the plaintiff solely by his execution of a quitclaim
deed, the court ordered the defendant to take additional steps beyond
quitclaiming his interest in the property to the plaintiff, and although
the plaintiff claimed that the court’s original intent that the plaintiff
receive a 100 percent interest in the property is evinced by the language
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in the dissolution judgment memorandum of decision, the court’s subse-
quent order is premised on facts that it originally did not believe, as
the court, in its dissolution judgment, did not credit the defendant’s
testimony that he was only a 50 percent owner of the property, and by
subsequently ordering the defendant to take the necessary measures so
that the plaintiff could acquire a 100 percent interest in the property,
the court substantively modified the dissolution judgment.

Argued March 5—officially released June 25, 2019
Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial dis-
trict of Hartford and tried to the court, Ficeto, J.; judg-
ment dissolving the marriage and granting certain other
relief; thereafter, the court granted the plaintiff’s motion
for clarification and issued a clarification of the dissolu-
tion judgment, and the defendant appealed to this court.
Reversed; judgment directed.

David R. Peck, with whom, on the brief, was Brittany
Wallace, for the appellant (defendant).

Giovanna Shay, with whom, on the brief, were
Ramona Mercado-Espinoza and Enelsa Diaz, for the
appellee (plaintiff).

Opinion

ELGO, J. In this postdissolution matter, the defen-
dant, Renato Almeida, appeals from the judgment of
the trial court granting the motion for clarification filed
by the plaintiff, Cristiane M. Almeida. On appeal, the
defendant claims that the court improperly modified the
dissolution judgment when it rendered its clarification.!

! The defendant also claims that the trial court’s order dated January 5,
2018, is unenforceable because the court had no authority to order the
defendant to acquire an interest in property he did not have at the time of
the dissolution. Because we agree with the defendant’s first claim that the
court improperly modified the dissolution judgment, we need not address
this issue.
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We agree and, therefore, reverse the judgment of the
trial court.

The following facts and procedural history are rele-
vant to this appeal. The parties’ marriage was dissolved
on October 16, 2015. In its memorandum of decision, the
court, Ficeto, J., found, inter alia, that “[t]he defendant
acquired four properties during the course of the mar-
riage. The property at 409 Sigourney Street, Hartford
[property], is where the parties made their home and
the defendant currently resides. It is a three family
home; the defendant resides in one unit and rents two.
[The defendant] listed the value of [the property] at
$144,000 on his financial affidavit. He alleges [that] he
is only a 50 percent owner of [the property] and that
his business partner owns 50 percent through a business
entity known as Talyah Home Improvement, LLC. . . .
All properties were purchased with cash. Counsel for
the plaintiff inquired how the defendant was able to
acquire the . . . properties with no loans or mortgages.
[The defendant] testified that a sister brought him
$100,000 from Brazil and that he used it as seed money
for ‘flipping’ houses. He alleges [that] the money was
his and that he had saved it in Brazil. He was unable
to provide documentation relative to the $100,000. The
defendant testified relative to his business entity,
Talyah Home Improvement, LLC. There was no evi-
dence introduced relative to either the limited liability
[company] or its members. [The defendant] vaguely
testified about his partner, who has been in Brazil for
the past year. [The defendant] alleges that he deals with
his partner’s ‘people.” A review of the defendant’s tax
returns for the years 2010, 2011, 2012, and 2014 show([s]
no schedules related to income from a business entity
known as Talyah Home Improvement, LLC.? . . . The

2 “The 2013 tax returns were not submitted into evidence. The 2010, 2011,
2012 and 2014 tax returns contain a Schedule C Profit or Loss from Business
for [another business entity].”
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court does not find credible [the defendant’s] recitation
relative to his financial affairs.” (Footnote in original.)

As part of its judgment of dissolution, the court
ordered, inter alia, that “[t]he defendant shall forthwith
vacate and quitclaim to the plaintiff all interest in [the
property]. [The] [p]laintiff shall thereafter be responsi-
ble for all expenses relating to said [property], includ-
ing, but not limited to, real estate taxes, insurance, and
utilities, and shall indemnify and hold the defendant
harmless in regard to the same.”

Subsequently, on December 4, 2015, the defendant
signed a quitclaim deed, assigning his rights and inter-
est in the property to the plaintiff.? On February 2, 2016,
the parties entered into an agreement, which provided,
in relevant part, that the “[p]laintiff will execute a sub-
stitution of agent and interim change of member for
Talyah Home Improvement, LLC, and [the] defendant
will file said documents and pay the associated filing
fees to the Connecticut Secretary of State. This will
allow [the] plaintiff to lawfully collect rents at [the
property] going forward.”

On September 21, 2017, the plaintiff filed a motion
for contempt in which she claimed: “1. On October 16,
2015, the court ordered the defendant to vacate and
quitclaim to the plaintiff all interest in [the property].
2. On December 4, 2015, the defendant quitclaimed to
the plaintiff [the property]; however, it has come to the
plaintiff’s attention that there was another person on
the deed of the property. 3. The plaintiff is now being
sued by Domingos, Joelson, in care of Salatiel De Matos
through a power of attorney. . . . 4. During the divorce

3 Pursuant to General Statutes § 47-36f, “[a] deed entitled ‘Quitclaim Deed,’
when duly executed, has the force and effect of a conveyance to the releasee
of all the releasor’s right, title and interest in and to the property described
therein except as otherwise limited therein, but without any covenants of
title. A ‘Quitclaim Deed’ may be used as a release of a mortgage, attachment,
judgment lien or any other interest in real property.”



Page T4A CONNECTICUT LAW JOURNAL June 25, 2019

764 JUNE, 2019 190 Conn. App. 760

Almeida v. Almeida

proceedings, the defendant never stated that he was
only [one-half] owner of the aforementioned property.
5. As aresult, the plaintiff may have to sell the aforemen-
tioned property and [lose one half] of the equity in the
home. 6. The defendant is in violation and in contempt
of the court orders.”

On December 4, 2017, the plaintiff filed a postjudg-
ment motion for clarification, in which she argued that
“[c]larification of the [dissolution] judgment [was] nec-
essary to determine if the court intended for the defen-
dant to make whatever arrangements were necessary
with his business partner in Brazil to transfer ‘all inter-
est’ in the [property] to the plaintiff, or if it was the
court’s intention to award the plaintiff with a 50 percent
interest in the property and/or [the limited liability
company].”

On December 5, 2017, the court, Nastri, J., entered
an order, which provided that: “1. Upon agreement of
the parties, [the] plaintiff will withdraw the motion for
contempt . . . and pursue the more appropriate
motion for clarification filed [on] December 4, 2017. 2.
The plaintiff’s new motion will be calendared at a later
date. It will be appropriate for Judge Ficeto to hear
the plaintiff’s new motion, as she was [the] judge who
issued the judgment memorandum on October 16,
2015.”

On January 5, 2018, without the motion ever being
calendared, as ordered by Judge Nastri, the court
entered an order granting the plaintiff’s motion for clari-
fication. That order stated in relevant part: “The court
noted in its factual findings of October 16, 2015, that
it did not find the defendant . . . credible relative to
the ownership of the [property]. The defendant pro-
duced no evidence relative to the ownership of the
property. He testified vaguely about a limited liability
[company] and a partner in Brazil. He alleged that the
partner resided in Brazil, so he dealt with the alleged
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partner’s representative. The court did not find the
testimony credible. The court ordered that the defen-
dant quitclaim ‘all interest’ to the plaintiff. The court
intended that the plaintiff . . . acquire 100 percent
interest in [the property] and be the sole owner of
said property. The defendant is ordered to take the
necessary measures to effectuate the terms of the judg-
ment.” From that decision, the defendant appeals.

On appeal, the defendant claims that the court
improperly modified the dissolution judgment when it
rendered its clarification order. In response, the plain-
tiff contends that the court’s order was a proper clar-
ification of its original judgment. We agree with the
defendant.

We begin by setting forth our standard of review and
relevant legal principles. “It is well established that
[t]he court’s judgment in an action for dissolution of a
marriage is final and binding [on] the parties, where no
appeal is taken therefrom, unless and to the extent that
statutes, the common law or rules of [practice] permit
the setting aside or modification of that judgment.
Under Practice Book [§ 17-4], a civil judgment may be
opened or set aside . . . [when] a motion seeking to
do so is filed within four months from the date of its
rendition. . . . Absent waiver, consent or other sub-
mission to jurisdiction, however, a court is without
Jjurisdiction to modify or correct a judgment, in other
than clerical respects, after the expiration of [that four
month period] . . . .

“Even beyond the four month time frame set forth in
Practice Book § 17-4,* however, courts have continuing

4 “Practice Book § 17-4 provides in relevant part: ‘(a) Unless otherwise
provided by law and except in such cases in which the court has continuing
jurisdiction, any civil judgment or decree rendered in the [S]uperior [Clourt
may not be opened or set aside unless a motion to open or set aside is filed
within four months succeeding the date on which notice was sent. The
parties may waive the provisions of this subsection or otherwise submit to
the jurisdiction of the court. . . .”” Bauer v. Bauer, 308 Conn. 124, 130, 60
A.3d 950 (2013).
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jurisdiction to fashion a remedy appropriate to the vin-
dication of a prior . . . judgment . . . pursuant to
[their] inherent powers . . . . When an ambiguity in
the language of a prior judgment has arisen as a result
of postjudgment events, therefore, a trial court may, at
any time, exercise its continuing jurisdiction to effectu-

ate its prior [judgment] . . . by interpreting [the]
ambiguous judgment and entering orders to effectuate
the judgment as interpreted . . . . In cases in which

execution of the original judgment occurs over a period
of years, a motion for clarification is an appropriate
procedural vehicle to ensure that the original judgment
is properly effectuated. . . .

“Although a trial court may interpret an ambiguous
judgment . . . a motion for clarification may not . . .
be used to modify or to alter the substantive terms of
a prior judgment . . . and we look to the substance of
the relief sought by the motion rather than the form to
determine whether a motion is properly characterized
as one seeking a clarification or a modification. . . .

“In order to determine whether the trial court prop-
erly clarified ambiguity in the judgment or impermissi-
bly modified or altered the substantive terms of the
judgment, we must first construe the trial court’s judg-
ment. It is well established that the construction of a
judgment presents a question of law over which we
exercise plenary review. . . . In construing a trial
court’s judgment, [t]he determinative factor is the inten-
tion of the court as gathered from all parts of the judg-
ment. . . . The interpretation of a judgment may
involve the circumstances surrounding the making of
the judgment. . . . Effect must be given to that which
is clearly implied as well as to that which is expressed.
. . . The judgment should admit of a consistent con-
struction as a whole. . . . In addition . . . because
the trial judge who issues the order that is the sub-
ject of subsequent clarification is familiar with the
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entire record and, of course, with the order itself, that
judge is in the best position to clarify any ambiguity
in the order. For that reason, substantial deference is
accorded to a court’s interpretation of its own order.

. Accordingly, we will not disturb a trial court’s
clarification of an ambiguity in its own order unless
the court’s interpretation of that order is manifestly
unreasonable.” (Citations omitted; footnote in original;
internal quotation marks omitted.) Bauer v. Bauer, 308
Conn. 124, 129-32, 60 A.3d 950 (2013).

“IT]he purpose of a clarification is to take a prior
statement, decision or order and make it easier to
understand. Motions for clarification, therefore, may be
appropriate where there is an ambiguous term in a
judgment or decision . . . but, not where the movant’s
request would cause a substantive change in the
existing decision. Moreover, motions for clarification
may be made at any time and are grounded in the trial
court’s equitable authority to protect the integrity of its
judgments.” (Citation omitted.) In re Haley B., 262
Conn. 406, 413, 815 A.2d 113 (2003).

In the present case, the court, in its dissolution judg-
ment memorandum of decision, ordered the defendant
to quitclaim all interest in the property to the plaintiff,
and the defendant subsequently signed a quitclaim
deed, thereby assigning his interest to the plaintiff.
Although the plaintiff essentially asked the court in her
motion for clarification to clarify what it meant in its
dissolution judgment order by “all interest” when it
ordered the defendant to “quitclaim to the plaintiff all
interest” in the property, she asserted that “[c]larifica-
tion of the [dissolution] judgment [was] necessary to
determine if the court intended for the defendant fo
make whatever arrangements were necessary with his
business partner in Brazil to transfer ‘all interest’ in the
[property] to the plaintiff . . . .” (Emphasis added.)
The court’s dissolution judgment order, however, iden-
tified that the specific action the defendant was required
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to take was to quitclaim all interest in the property.
The plaintiff’s motion sought to change the substance
of the judgment by asking the trial court to revisit its
original judgment and effectuate its original intent by
introducing a new element into its judgment—that the
defendant not just quitclaim whatever interest in the
property he was able to, but that he “make whatever
arrangements were necessary’’ so as to be able to trans-
fer his partner’s interest as well. Accordingly, the plain-
tiff’s motion more properly is characterized as a motion
to modify because it “represent[s] an attempt to alter
the substantive terms of the original judgment.” Mickey
v. Mickey, 292 Conn. 597, 606, 974 A.2d 641 (2009);
see also In re Haley B., supra, 262 Conn. 414 (motion
for clarification properly characterized as motion to
alter or to modify original judgment when trial court
changed, on basis of mistake made at trial, visitation
order by reducing frequency of visitation from weekly
to monthly visitation in order to effectuate intent of
original judgment); Miller v. Miller, 16 Conn. App. 412,
416-17, 547 A.2d 922 (motion for clarification improp-
erly modified original judgment, which allowed defen-
dant to satisfy $500,000 lump sum alimony award by
transferring securities to plaintiff, by subsequently
ordering that any securities transferred to plaintiff in
satisfaction of lump sum alimony award pay dividends
of at least $50,000 per year), cert. denied, 209 Conn.
823, 5562 A.2d 430 (1988).

Moreover, by ordering in its clarification order that
the defendant “take the necessary measures” so that
the plaintiff could acquire a 100 percent interest in the
property, the court did more than simply effectuate its
existing judgment. In Lawrence v. Cords, 1656 Conn.
App. 473,484, 139 A.3d 778, cert. denied, 322 Conn. 907,
140 A.3d 221 (2016), this court “explained the difference
between postjudgment orders that modify a judgment
rather than effectuate it. A modification is [a] change;
an alteration or amendment which introduces new ele-
ments into the details, or cancels some of them, but
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leaves the general purpose and effect of the subject-
matter intact. . . . In contrast, an order effectuat-
ing an existing judgment allows the court to protect
the integrity of its original ruling by ensuring the
parties’ timely compliance therewith.” (Internal quota-
tion marks omitted.) The court’s clarification order in
the present case introduced a new element into the
details of the judgment because, when it became obvi-
ous that the defendant could not transfer 100 percent
ownership interest to the plaintiff solely by his execu-
tion of a quitclaim deed, the court ordered the defendant
to take additional steps beyond quitclaiming his interest
in the property to the plaintiff. Accordingly, the court’s
order amounted to a modification of the dissolution
judgment.

As the plaintiff correctly notes, in construing a marital
dissolution judgment, the court’s judgment must be
interpreted as a whole. See Bauer v. Bauer, supra, 308
Conn. 131 (“The interpretation of a judgment may
involve the circumstances surrounding the making of
the judgment. . . . Effect must be given to that which
is clearly implied as well as to that which is expressed.
. . . The judgment should admit of a consistent con-
struction as a whole.” [Internal quotation marks omit-
ted.]). The plaintiff asserts that the court’s original
intent that the plaintiff receive a 100 percent interest
in the property is evinced by the language in the dissolu-
tion judgment memorandum of decision. Specifically,
she points our attention to the language within the
court’s factual findings wherein the court states that it
did not find credible the defendant’s “recitation relative
to his financial affairs.” She also refers to the language
within the dissolution judgment orders, which provide
that the plaintiff will be responsible for all expenses
associated with the property, including real estate
taxes, insurance, and utilities. Despite these statements,
however, the court recognized that the defendant had
testified that he owned a 50 percent interest in the
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property, as was indicated on his financial affidavit.
While the court did not credit the defendant’s testimony,
it also did not find that the defendant owned a 100
percent interest in the property, and there was no testi-
mony or evidence submitted that would have supported
such a finding.® Therefore, the court’s subsequent order
is premised on facts that it originally did not believe.
“It is well established that disbelief of a witness is not
the equivalent of proof.” State v. Simmons, 188 Conn.
App. 813, 843, 205 A.3d 569 (2019). Having not credited
the defendant’s testimony that he was only a 50 percent
owner of the property, and having ordered the defen-
dant to “take the necessary measures” so that the plain-
tiff could acquire a 100 percent interest in the property,
the court substantively modified the dissolution judg-
ment.

We also are not persuaded by the plaintiff’s argu-
ment that the present case is “analogous” to Bauer v.
Bauer, supra, 308 Conn. 124.° In Bauer, the judgment
of dissolution rendered by the trial court provided
that its memorandum of decision was incorporated by
reference. Id., 126. Within its memorandum of decision,

® Throughout the trial, the defendant testified that the property was owned
by Talyah Home Improvement, LLC, and that he was a co-owner of that
company. The defendant, however, did not provide any evidence to support
his testimony. In his financial affidavit dated September 11, 2015, his most
recent financial affidavit before the trial began, the defendant listed the
property as an asset owned “joint with other,” and he indicated that the
value of his interest was one half of the equity in the property. The defen-
dant’s financial affidavit also included Talyah Home Improvement, LLC, as
a business interest, of which he indicated he owned 50 percent. Although
the plaintiff’s counsel questioned the defendant about the company and his
business partner, the plaintiff did not provide any evidence to suggest that
the defendant was not a 50 percent owner of the property through the
company, as he had claimed.

In her appellate brief, the plaintiff also explicates the facts in Ranfone
v. Ranfone, 119 Conn. App. 341, 987 A.2d 1088 (2010), and Stewart v. Stewanrt,
157 Conn. App. 601, 117 A.3d 958 (2015), but she does not offer any analysis
as to how they apply to the present case beyond the conclusory statements:
“This case is similar to Bauer and Ranfone and Stewart. The trial court’s
clarification resolved a latent ambiguity in the language of the judgment,
was based on its original factual findings, and sought to effectuate the trial
court’s intent in the original order.”
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the court stated that the parties agreed to split equally
the defendant’s pension accounts. Id. When the court
issued twelve orders at the end of its memorandum of
decision, however, the court did not refer to the pension
accounts. Id., 127. Neither party appealed from the
court’s judgment. Id. Years later, the plaintiff filed a
motion for clarification asking the court to “reconfirm
its previous order requiring [that] the defendant equally
split his [pension accounts] with the plaintiff . . . .”
(Internal quotation marks omitted.) Id. The court
granted the motion for clarification; id.; and explained
that “[b]Jecause there is an alleged ambiguity or incom-
pleteness in the decision of the trial court . . . [the]
court will clarify that, pursuant to the parties’ stipula-
tion: The defendant is ordered to split equally his . . .
pension [accounts] . . . .” (Internal quotation marks
omitted.) Id., 128. On appeal, our Supreme Court con-
cluded that, given the discrepancy between the trial
court’s factual findings indicating that the parties would
equally divide the defendant’s pension accounts and
the lack of a formal order to that effect, the judgment
was ambiguous. Id., 132. The court further concluded
that “a motion for clarification was the proper method
for resolving the ambiguity because the motion did not
seek to change the terms or substance of the judgment,
but merely sought to resolve the ambiguity in the judg-
ment by reconciling the discrepancy between the
court’s factual findings and its orders. . . . The plain-
tiff sought to clarify that the pension accounts would
be split equally by the parties rather than awarded in
their entirety to the defendant—she did not seek to
change the percentage of the amount that would be
awarded to her.” (Citation omitted.) Id., 132-33. Our
Supreme Court, thus, determined that “[n]ot only was
[the trial court’s] interpretation reasonable, but any
other interpretation would have rendered the trial
court’s factual finding superfluous and inconsistent
with its orders. Moreover, the clarification merely reit-
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erated the factual finding as originally stated and, thus,
did not change or modify the judgment.” Id., 135.

The plaintiff correctly points out that the defendant
in the present case, like the defendant in Bauer, did
not raise on appeal any challenge to the trial court’s
factual findings. The plaintiff also contends that the
present case is similar to Bauer because the court’s
clarification in the present case, like that in Bauer,
“merely reiterated the factual finding[s] as originally
stated and, thus, did not change or modify the judg-
ment.” Id. In making that analogy, however, the plaintiff
misconstrues Bauer. In Bauer, the factual finding that
was reiterated in the court’s clarification was the court’s
statement that the parties agreed to split the pension
accounts. Id., 132. In its clarification, the court took
its prior factual finding regarding that agreement and
clarified that it was part of its orders. The facts of the
present case are markedly different.

Unlike Bauer, where the trial court stated that an
agreement was reached by the parties as to the division
of certain property in its factual findings and then reiter-
ated that factual finding in its clarification; id., 135;
in the present case, after the defendant had already
quitclaimed his interest in the property to the plaintiff
pursuant to the court’s dissolution judgment, the court’s
clarification adds that the defendant “is ordered to take
the necessary measures to effectuate the terms of the
judgment” so that the plaintiff may acquire a 100 percent
interest in the property. Accordingly, the court’s clarifi-
cation is not a reiteration of its previous order, as the
plaintiff suggests, but, rather, constituted a substantive
change to the dissolution judgment that introduces an
additional element.”

“We note that, inexplicably, the plaintiff asserts that the court’s clarifica-
tion order “did not require [the defendant] to acquire a new interest in the
property; rather, it reconfirmed that the trial court had rejected his claim
that he could not transfer the assets of the [limited liability company],
specifically, [the property], to the plaintiff.” The fact that the defendant has
executed a quitclaim deed to the plaintiff and has assigned his rights in
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For the foregoing reasons, we conclude that the trial
court improperly modified the dissolution judgment
when it issued its clarification order.

The judgment is reversed and the case is remanded
with direction to deny the plaintiff’s motion for clarifi-
cation.

In this opinion the other judges concurred.

U.S. BANK, NATIONAL ASSOCIATION, TRUSTEE v.
CHRISTOPHER M. FITZPATRICK ET AL.
(AC 41513)

DiPentima, C. J., and Alvord and Eveleigh, Js.
Syllabus

The plaintiff bank, as trustee, sought to foreclose a mortgage on certain
real property owned by the defendant F. In its complaint, the plaintiff
alleged that F and C Co. had executed a promissory note that was
secured by a mortgage on F’s property, that the plaintiff was the holder
of the note and that the note was in default for nonpayment. F filed
an answer and raised special defenses of laches and unclean hands.
Thereafter, the plaintiff filed a motion for summary judgment as to
liability along with a memorandum of law and, inter alia, copies of the
note and two allonges that were attached to the note. F filed an objection
to the motion for summary judgment, asserting that genuine issues of
material fact existed as to his special defenses of laches and unclean
hands. Subsequently, F filed a motion to dismiss on the ground that the
plaintiff lacked standing to bring the foreclosure action because it was
not the holder of the note or the mortgage. In his memorandum of law
in support of his motion, F asserted that C Co. had transferred the note
to S Co. via a special endorsement in the first allonge and that although
the second allonge purported to transfer the note from S Co. to the
plaintiff via a special endorsement, it was ineffective because it was
stamped void. The trial court held a hearing on the motions, during
which the plaintiff’s counsel presented the court with the original note.
After examining the note, the court denied F’'s motion to dismiss, con-
cluding that the note contained an endorsement in blank executed by
S Co., and, therefore, it was payable to the bearer, and that the plaintiff,

Talyah Home Improvement, LLC, to the plaintiff, and yet a second owner
to the property has brought an action to protect that interest, undermines
that argument.
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as the possessor and valid holder of the note, was entitled to enforce
it and had standing to bring the action. The court then granted the
plaintiff’s motion for summary judgment, concluding that no genuine
issues of material fact existed as to F’s liability and that the plaintiff
had demonstrated a prima facie case for foreclosure. It further concluded
that the defendant had failed to provide any evidence in support of his
special defenses. Thereafter, the trial court rendered a judgment of
foreclosure by sale, from which F appeal to this court. Held:

1. The trial court properly denied F’s motion to dismiss, that court having
correctly determined that the plaintiff had standing to bring the foreclo-
sure action; contrary to F’s contention that the plaintiff lacked standing
because it was not the holder of the note, the plaintiff presented the
court with the original note endorsed in blank, thereby demonstrating
that it was the valid holder of the note and owner of the debt with
standing to pursue the action, and F failed to satisfy his burden of
proving that another party was the owner of the note and the debt.

2. The trial court properly granted the plaintiff’'s motion for summary judg-
ment as to liability.

a. F's claim that a genuine issue of material fact existed as to the
plaintiff’s standing was unavailing; the plaintiff demonstrated to the trial
court that it possessed the note, which was endorsed in blank and
payable to bearer, and as the valid holder of that instrument, it was
entitled to enforce it and had standing to bring the action, and F failed
toproduce any evidence raising a genuine issue of material fact regarding
the plaintiff’s standing, as his arguments failed to account for the blank
endorsement on the note and focused primarily on the two allonges,
the existence of which did not negate the fact that the plaintiff possessed
the note endorsed in blank and, therefore, was the valid holder of the
note and entitled to enforce it.

b. F failed to meet his burden of demonstrating that genuine issues of
material fact existed as to his equitable defenses of laches and unclean
hands; although F asserted that such issues existed as to whether the
plaintiff’s delay in commencing this action caused the debt to become
greater than his equity in the property, whether the value of the property
declined as a result of the plaintiff’s delay and whether the plaintiff’'s
delay had been fair, equitable and honest, he failed to support those
assertions with any evidence, and such bald assertions were insufficient
to defeat a motion for summary judgment.

Argued January 30—officially released June 25, 2019
Procedural History

Action to foreclose a mortgage on certain of the
named defendant’s real property, and for other relief,
brought to the Superior Court in the judicial district of
Fairfield, where the court, Truglia, J., denied the named
defendant’s motion to dismiss; thereafter, the court
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granted the plaintiff’s motion for summary judgment
as to liability; subsequently, the court, Hon. Alfred J.
Jennings, Jr., judge trial referee, rendered a judgment
of foreclosure by sale, from which the named defendant
appealed to this court. Affirmed.

Ryan P. Driscoll, with whom, on the brief, was Rich-
ard J. Buturla, for the appellant (named defendant).

Jeffery M. Knickerbocker, for the appellee (plaintiff).
Opinion

DIiPENTIMA, C. J. The defendant Christopher M. Fitz-
patrick! appeals from the denial of his motion to dismiss
and from the summary judgment rendered in favor of
the plaintiff, U.S. Bank, National Association, as trustee
for MASTR 2007-2. On appeal, the defendant claims
that the court improperly (1) denied his motion to dis-
miss by concluding that the plaintiff had standing to
commence and maintain its foreclosure action and (2)
granted the plaintiff’s motion for summary judgment
by determining that no genuine issues of material fact
existed with respect to the plaintiff’'s standing and his
special defenses of laches and unclean hands. We dis-
agree and, accordingly, affirm the denial of the defen-
dant’s motion to dismiss and the summary judgment
rendered in favor of the plaintiff.

The following detailed recitation of the facts and
procedural history is necessary for the resolution of
the defendant’s appeal. The origin of the present case
lies in a prior foreclosure action commenced on Octo-
ber 21, 2009, by SunTrust Mortgage, Inc. (SunTrust),
against the defendant concerning property located at 48
Second Avenue in Stratford. On June 14, 2010, SunTrust
filed a motion to substitute the plaintiff in the present

!In its complaint, the plaintiff also named the Department of Revenue
Services and the Internal Revenue Service as defendants but these govern-
mental entities are not parties to this appeal. We therefore refer in this
opinion to Christopher M. Fitzpatrick as the defendant.
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case as the plaintiff, stating that the subject mortgage
deed and note had been assigned to the plaintiff. The
court granted this motion on July 6, 2010. An unsuccess-
ful mediation effort ensued.

In the SunTrust action, on September 27, 2013, the
court, Tyma, J., granted the plaintiff’s motion for sum-
mary judgment as to liability only. SunTrust Mortgage,
Inc. v. Fitzpatrick, Superior Court, judicial district of
Fairfield, Docket No. CV-09-6004428-S (September 27,
2013). First, the court noted that the plaintiff had pre-
sented evidence, by way of an affidavit, a copy of the
note and two allonges, that SunTrust had been the
proper party to initiate the foreclosure action and that
the plaintiff was the current owner of the debt and, thus,
the proper party to maintain the foreclosure action.
Id. Additionally, the court concluded: “Having failed to
present any evidence rebutting the presumption that
SunTrust was the rightful owner of the debt at the time
that it commenced the foreclosure action, and that the
. . . plaintiff is presently the rightful owner, the defen-
dant had failed to satisfy his burden of providing any
evidentiary foundation to demonstrate the existence of
a genuine issue of material fact concerning the note
holder.” Id.

On June 5, 2014, the plaintiff moved for a judgment of
strict foreclosure, and the defendant filed an objection
fifteen days later. On June 26, 2014, the court, Bellis,
J., issued an order dismissing the action.? The plaintiff
unsuccessfully moved to open the judgment of dis-
missal.

The plaintiff subsequently commenced the present
action in May, 2016. In its complaint, the plaintiff alleged
that the defendant and Comp-U-Fund Mortgage Corpo-
ration (Comp-U-Fund) had executed a promissory note
in the amount of $580,000 on August 16, 2007. The note

®The court issued the following order: “The above entitled matter was
dismissed at the dormancy calendar of [June 26, 2014].”
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was secured by a mortgage on the defendant’s property,
located at 48 Second Avenue in Stratford, in favor of
Mortgage Electronic Registration Systems, Inc. (MERS)
as nominee for Comp-U-Fund.? The mortgage was exe-
cuted on August 16, 2007, and recorded on the Stratford
land records on August 20, 2007.

The plaintiff further alleged that on or before May
26, 2015, it became, and at all times thereafter has been,
the party entitled to collect the debt evidenced by the
August 16, 2007 note. It further alleged that as a result
of the defendant’s nonpayment of the monthly install-
ment of principal and interest starting on May 1, 2009,
the note was in default. The plaintiff accelerated the
balance on the note, declaring it to be due in full, and
sought to foreclose on the mortgage.

After an unsuccessful mediation, the defendant filed
an answer and counterclaim on March 2, 2017.* On
December 22, 2017, the plaintiff moved for summary

3 “As one court has explained, MERS does not originate, lend, service, or
invest in home mortgage loans. Instead, MERS acts as the nominal mortgagee
for the loans owned by its members. The MERS system is designed to allow
its members, which include originators, lenders, servicers, and investors,
to assign home mortgage loans without having to record each transfer in
the local land recording offices where the real estate securing the mortgage
is located. . . .

“The benefit of naming MERS as the nominal mortgagee of record is that
when the member transfers an interest in a mortgage loan to another MERS
member, MERS privately tracks the assignment within its system but remains
the mortgagee of record. According to MERS, this system saves lenders
time and money, and reduces paperwork, by eliminating the need to prepare
and record assignments when trading loans. . . .

“If, on the other hand, a MERS member transfers an interest in a mortgage
loan to a non-MERS member, MERS no longer acts as the mortgagee of
record and an assignment of the security instrument to the non-MERS
member is drafted, executed, and typically recorded in the local land
recording office.” (Internal quotation marks omitted.) 21st Mortgage Corp.
v. Schumacher, 171 Conn. App. 470, 472 n.1, 157 A.3d 714, cert. denied, 325
Conn. 923, 159 A.3d 1171 (2017).

* As we set forth in greater detail in part II B of this opinion, the court
permitted the defendant to amend his answer and to raise the special
defenses of laches and unclean hands on February 26, 2018.
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judgment as to liability, attaching a supporting affida-
vit, documentary evidence and a memorandum of law
to its motion. In its memorandum of law, the plaintiff
argued that it had established a prima facie case® of the
defendant’s liability in this mortgage foreclosure action.
Additionally, the plaintiff directed the court to the
attached mortgage, note, assignments of the mortgage
and affidavit of Shaundra Hunt, an officer employed
by SunTrust. The plainitff claimed that these docu-
ments established that no genuine issue of material fact
remained, and, therefore, it was entitled to summary
judgment as to the liability with respect to its foreclo-
sure complaint.

On February 5, 2018, the defendant filed an objection
to the plaintiff’'s motion for summary judgment. Specifi-
cally, he argued that genuine issues of material fact
existed as to whether his special defenses of laches
and unclean hands, as set forth in his amended answer,
barred the plaintiff’s claim. With respect to the former,
the defendant argued that “[a] genuine issue of material
fact exists as to whether there was an inexcusable delay
and whether that delay prejudiced [the defendant] by
unnecessarily increasing his alleged debt and/or by
decreasing the value of his collateral through the pas-
sage of time.” Specifically, the defendant contended
that six years had elapsed from the claimed nonpayment
until the commencement of the present action. With
respect to the unclean hands defense, the defendant
argued: “Here, given the considerable passage of time
between the alleged default and the [p]laintiff’s com-
mencement of the foreclosure, there are genuine issues

5 Specifically, the plaintiff noted that “[t]o establish a prima facie case, a
foreclosing mortgagee must plead and prove that there was aloan, evidenced
by a promissory note, secured by a mortgage, that the loan is in default and
the debt has been accelerated. . . . [The] [p]laintiff’s [c]omplaint alleges
the necessary allegations to state a cause of action for mortgage foreclosure,
and all of the allegations of [the] [p]laintiff’s [clJomplaint material to liability
are proved by competent evidence or admission.” (Citation omitted.) See,
e.g., Bank of New York Mellon v. Horsey, 182 Conn. App. 417, 435, 190 A.3d
105, cert. denied, 330 Conn. 928, 194 A.3d 1195 (2018).
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of material fact as to whether the [plaintiff’s] ‘sitting
on its rights’ for many years has been fair, equitable,
and honest.”

Before the trial court decided the plaintiff’s motion
for summary judgment, the defendant initiated, on two
fronts, an attack on the plaintiff’s standing to bring
its foreclosure action. First, on March 2, 2018, he filed
a motion to dismiss, pursuant to Practice Book § 10-
30,° arguing that the plaintiff lacked standing. In his
accompanying memorandum of law, the defendant
asserted that the court lacked subject matter juris-
diction because the plaintiff was not a holder of the
note or the mortgage. In support thereof, the defendant
argued that he had executed the note with Comp-U-
Fund on August 16, 2007. The defendant claimed that
Comp-U-Fund transferred the note to SunTrust via the
special endorsement’ in the first allonge attached to
the note.® A second allonge to the note was specially

% Practice Book § 10-30 (a) provides: “A motion to dismiss shall be used
to assert: (1) lack of jurisdiction over the subject matter; (2) lack of jurisdic-
tion over the person; (3) insufficiency of process; and (4) insufficiency of
service of process.”

"“The definitions of the terms blank endorsement and special endorse-
ment are relevant to the defendant’s claims. If an endorsement is made by
the holder of an instrument . . . and the endorsement identifies a person
to whom it makes the instrument payable, it is a special endorsement. When
specially endorsed, an instrument becomes payable to the identified person
and may be negotiated only by the endorsement of that person. . . . If an
endorsement is made by the holder of an instrument and is not a special
endorsement it is a blank endorsement. When endorsed in blank, an instru-
ment becomes payable to bearer and may be negotiated by transfer of
possession alone until specially endorsed. General Statutes § 42a-3-205 (a)
and (b).” (Internal quotation marks omitted.) U.S. Bank, N.A. v. Ugrin, 150
Conn. App. 393, 396 n.6, 91 A.3d 924 (2014).

The special endorsement provides: “Pay Without Recourse to the order
of: SUNTRUST MORTGAGE, INC.”

By: SUNTRUST MORTGAGE, INC., POA FOR COMP-U-FUND MORT-
GAGE CORP. (POA ON FILE-PROVIDED UPON REQUEST)”

The endorsement was signed by the assistant vice president as attorney-
in-fact for Comp-U-Fund.

8“An allonge is [a] slip of paper sometimes attached to a negotiable
instrument for the purpose of receiving further indorsements when the
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endorsed by SunTrust to the plaintiff; however, this
document was stamped “VOID.” The defendant argued,
therefore, that the note had not been transferred to the
plaintiff, and, therefore, it lacked standing to foreclose
on the property.

The defendant also challenged the plaintiff’s stand-
ing in a March 2, 2018 supplemental objection to the
plaintiff’s motion for summary judgment wherein he
repeated the legal argument set forth in his memo-
randum of law in support of his motion to dismiss.
Specifically, the defendant asserted that the note had
been transferred from Comp-U-Fund to SunTrust via
the special endorsement in the first allonge. The second
allonge, which would have transferred the note from
SunTrust to the plaintiff, was stamped “VOID” and
therefore was ineffective. In conclusion, the defendant
stated: “The evidence produced to date shows that there
is a genuine issue of material fact as to whether [the
plaintiff] is entitled to enforce the note. Therefore, [the
plaintiff’s] motion for summary judgment should be
denied.”

On March 2, 2018, the plaintiff filed an objection to
the defendant’s motion to dismiss. It emphasized that
page three of the note contained an endorsement in
blank, executed by SunTrust, and, therefore, the note
was payable to the bearer.’ See, e.g., Equity One, Inc.

original paper is filled with indorsements. . . . Pursuant to General Statutes
§ 42a-3-204 (a), [f]or the purpose of determining whether a signature is made
on [a negotiable] instrument, [an allonge] is a part of the instrument.”
(Citation omitted; internal quotation marks omitted.) AS Peleus, LLC v.
Success, Inc., 162 Conn. App. 750, 7565 n.3, 133 A.3d 503 (2016); see also
SKW Real Estate Ltd. Partnership v. Gallicchio, 49 Conn. App. 563, 566
n.3, 716 A.2d 903, cert. denied, 247 Conn. 926, 719 A.2d 1169 (1998).

In his memorandum of law, the defendant incorrectly asserted that the
allonges were dated August 16, 2007. Although that date does appear on
the allonges, it appears to be in reference to the execution date of the note
itself, and not the date of the allonges.

° The defendant did not address the blank endorsement contained on page
three of the note in his memorandum of law in support of his motion
to dismiss or in his supplemental objection to the plaintiff’s motion for
summary judgment.
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v. Shivers, 310 Conn. 119, 126, 74 A.3d 1225 (2013).
Thus, the plaintiff maintained that it did not need to be
in possession of a specifically endorsed note to pursue
this foreclosure action. It also argued that the defendant
had offered only speculation rather than proof, in chal-
lenging the plaintiff’s standing.

The court conducted a hearing on March 5, 2018,
during which it first addressed the defendant’s motion
to dismiss. The defendant repeated its argument that
the plaintiff lacked standing, stating that the note was
not a negotiable instrument payable to the bearer
because the first allonge contained the SunTrust spe-
cific endorsement. The plaintiff’s counsel responded
that he was in possession of the original note, which
contained a blank endorsement!’ executed by SunTrust
and the allonges. The court examined the original note
and concluded that it contained a blank endorsement,
making it a bearer instrument. After hearing further
argument, the court denied the defendant’s motion to
dismiss.!

The court then turned to the plaintiff’s motion for
summary judgment. The plaintiff’s counsel argued that

10The blank endorsement on page three of the note stated:
“WITHOUT RECOURSE PAY TO THE ORDER OF

SUNTRUST MORTGAGE, INC.”

It was signed by Dean Liverman, an officer of SunTrust.

I Specifically, the court stated: “Okay. All right. The court respectfully
disagrees. The court overrules—or the court denies the motion to dismiss
for the reasons stated therein. It is clear to the court that the note is endorsed
in blank on the signature page, and the plaintiff . . . has possession of the
note. It appears to the court that [it is] the proper [party] to foreclose the
mortgage. Let the record reflect I'm giving back the original note to the
plaintiff’s counsel. The motion to dismiss is respectfully denied, the objection
is sustained, and we will now move forward.”

The court issued the following order on May 6, 2018: “After a hearing on
the motion, at which both parties appeared, the court finds: (1) that the
plaintiff is the holder of the promissory note which is the subject of this
action; and (2) that the note was endorsed in blank by [SunTrust], making
it a bearer instrument. The plaintiff therefore has standing to bring this
action. The defendant’s motion to dismiss for lack of subject matter jurisdic-
tion is denied.”
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the court, in denying the defendant’s motion to dismiss,
had considered and rejected the standing argument
raised in the defendant’s supplemental objection.'? The
plaintiff’s counsel then turned to the special defenses of
laches and unclean hands. He argued that the defendant
had failed to present any evidence in support of his
special defenses. The defendant’s counsel countered
that genuine issues of material fact existed as to laches
and unclean hands, and, therefore, the court should
deny the motion for summary judgment.

On March 14, 2018, the court issued a memorandum
of decision granting the plaintiff’s motion for summary
judgment. It concluded that no genuine issues of mate-
rial fact existed as to the defendant’s liability and that
the plaintiff had demonstrated a prima facie case for
foreclosure. It further concluded that the defendant had
failed to provide any evidence in support of his unclean
hands and laches defenses. The court also denied the
defendant’s motion for reconsideration of its denial of
the motion to dismiss.

2 The plaintiff’s counsel stated: “First of all, the court has examined the
original note; the court knows that the plaintiff—has already found that the
plaintiff is the holder and entitled to proceed with the foreclosure action.
The affidavits and documentary evidence submitted with the plaintiff’s
motion for summary judgment, including the affidavit established the default
and notice of default given, have not been controverted by the defendant
in connection with that.

“The supplemental objection to the plaintiff’'s motion for summary judg-
ment is predicated entirely on the claims that were just argued with regard
to the motion to dismiss. Since the plaintiff has the original note endorsed
in blank and therefore has . . . standing and the right to enforce it it—the
issues raised by the supplemental objection to the motion to dismiss fail
as to an objection to summary judgment as they failed in connection with
the motion to dismiss. The reason being that—if anything, the motion to
dismiss establishes by using the exact same documents the plaintiff would
to show that they’re [consistent] of the note as endorsed with the allonge,
with the mortgage attached as exhibit A to the motion to dismiss; the
assignments attached as exhibits C and D to the motion to dismiss. So, the
defendant has submitted to the court for its motion the same evidence that
the plaintiff had submitted for summary judgment in terms of its right to
foreclose.” (Emphasis added.)



June 25, 2019 CONNECTICUT LAW JOURNAL Page 93A

190 Conn. App. 773 JUNE, 2019 783

U.S. Bank, National Assn. v. Fitzpatrick

On March 15, 2018, the plaintiff moved for a judgment
of strict foreclosure. One week later, the court rendered
a judgment of foreclosure by sale. This appeal followed.
Additional facts will be set forth as necessary.

I

The defendant first claims that the court improperly
denied his motion to dismiss. Specifically, he argues
that the plaintiff lacked standing to prosecute the fore-
closure action because the note had become payable
to SunTrust and there was no evidence that the note
had been assigned to the plaintiff. The plaintiff counters
that its standing was established by its possession of
the note, endorsed in blank, and thereby payable to the
bearer. We conclude that the court properly determined
that the plaintiff had standing and, therefore, was cor-
rect in denying the defendant’s motion to dismiss.

We begin with a review of the relevant legal princi-
ples. “The issue of standing implicates the trial court’s
subject matter jurisdiction and therefore presents a
threshold issue for our determination. . . . Standing is
the legal right to set judicial machinery in motion. One
cannot rightfully invoke the jurisdiction of the court
unless he [or she] has, in an individual or representative
capacity, some real interest in the cause of action, or
a legal or equitable right, title or interest in the subject
matter of the controversy. . . . [When] a party is found
to lack standing, the court is consequently without sub-
ject matter jurisdiction to determine the cause. . . .
We have long held that because [a] determination
regarding a trial court’s subject matter jurisdiction is a
question of law, our review is plenary. . . . In addition,
because standing implicates the court’s subject matter
jurisdiction, the issue of standing is not subject to
waiver and may be raised at any time. . . .

“IB]ecause the issue of standing implicates subject
matter jurisdiction, it may be a proper basis for granting



Page 94A CONNECTICUT LAW JOURNAL June 25, 2019

784 JUNE, 2019 190 Conn. App. 773

U.S. Bank, National Assn. v. Fitzpatrick

a motion to dismiss. . . . The standard of review for
a court’s decision on a motion to dismiss is well settled.
. . . [O]ur review of the court’s ultimate legal conclu-
sion and resulting [determination] of the motion to
dismiss will be de novo.” (Citation omitted; internal
quotation marks omitted.) U.S. Bank, National Assn.
v. Schaeffer, 160 Conn. App. 138, 145, 125 A.3d 262
(2015); see also Equity One, Inc. v. Shivers, supra, 310
Conn. 125-26; Chase Home Finance, LLC v. Fequiere,
119 Conn. App. 570, 574-75, 989 A.2d 606, cert. denied,
295 Conn. 922, 991 A.2d 564 (2010).

Next, we review the law pertaining to standing in a
foreclosure action.”® “In Connecticut, one may enforce
a note pursuant to the [Uniform Commercial Code
(UCC) as adopted in General Statutes § 42a-1-101 et
seq.] . . . General Statutes § 42a-3-301 provides in rel-
evant part that a [p]erson entitled to enforce an instru-
ment means . . . the holder of the instrument . . . .
When a note is endorsed in blank, the note is payable
to the bearer of the note. See General Statutes § 42a-
3-205 (b); see also RMS Residential Properties, LLC v.
Miller, [303 Conn. 224, 231, 32 A.3d 307 (2011), over-
ruled in part by J.E. Robert Co. v. Signature Properties,
LLC, 309 Conn. 307, 325 n.18, 71 A.3d 492 (2013)]. A
person in possession of a note endorsed in blank, is
the valid holder of the note. See General Statutes § 42a-
1-201 (b) (21) (A). Therefore, a party in possession of
a note, endorsed in blank and thereby made payable

3 We note that our Supreme Court has stated: “The law governing . . .
foreclosure lies at the crossroads between the equitable remedies provided
by the judiciary and the statutory remedies provided by the legislature. . . .
Because foreclosure is peculiarly an equitable action . . . the court may
entertain such questions as are necessary to be determined in order that
complete justice may be done. . . . In exercising its equitable discretion,
however, the court must comply with mandatory statutory provisions that
limit the remedies available to a foreclosing mortgagee. . . . It is our adjudi-
catory responsibility to find the appropriate accommodation between appli-
cable judicial and statutory principles.” (Citations omitted; footnote omitted;
internal quotation marks omitted.) New Milford Savings Bank v. Jajer, 244
Conn. 251, 256-57, 708 A.2d 1378 (1998).
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to ils bearer, is the valid holder of the note, and s
entitled to enforce the note. See RMS Residential Prop-
erties, LLC v. Miller, supra, 231.

“In RMS Restidential Properties, LLCv. Miller, supra,
303 Conn. 231, our Supreme Court stated that to enforce
a note through foreclosure, a holder must demonstrate
that it is the owner of the underlying debt. The holder
of a note, however, is presumed to be the rightful owner
of the underlying debt, and unless the party defending
against the foreclosure action rebuts that presump-
tion, the holder has standing to foreclose the morigage.
A holder only has to produce the note to establish that
presumption. The production of the note establishes
his case prima facie against the [defendant] and he
may rest there. . . . It [is] for the defendant to set up
and prove the facts [that] limit or change the plaintiff’s
rights.” (Citation omitted; emphasis added; footnotes
omitted; internal quotation marks omitted.) JPMorgan
Chase Bank, National Assn. v. Simoulidis, 161 Conn.
App. 133, 143-44, 126 A.3d 1098 (2015), cert. denied,
320 Conn. 913, 130 A.3d 266 (2016); see also Equity One,
Inc. v. Shivers, supra, 310 Conn. 126-27; U.S. Bank,
National Assn. v. Schaeffer, supra, 160 Conn. App.
146-47.

In the present case, the defendant contends that
the plaintiff was not the holder of the note and, there-
fore, lacked standing to pursue the foreclosure action.
The defendant’s argument is primarily focused on the
two undated allonges to the note. The first allonge
showed that ownership of the note had been transferred
from the original lender, Comp-U-Fund, to SunTrust.
The second allonge purportedly transferred owner-
ship of the note from SunTrust to the plaintiff; however,
this document contained a “VOID” stamp. The defen-
dant claimed, therefore, that the “negotiable instrument
became payable to SunTrust and could be negotiated
only by SunTrust. [See General Statutes § 42a-3-205 (a)].
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The uncontroverted facts are devoid of any assignments
of the note from SunTrust to the [p]laintiff. As a result,
the trial court should have found that the [p]laintiff was
not entitled to enforce the note . . . .” We are not
persuaded by the defendant’s reasoning.

At the March 5, 2018 hearing, the court examined the
original note and concluded that it had been endorsed
in blank by SunTrust, making it a bearer instrument. It
also concluded that the plaintiff, as the possessor of a
note endorsed in blank and therefore payable to the
bearer, was the valid holder and entitled to enforce
the note.

It bears repeating that “[t]he holder of a note seeking
to enforce the note through foreclosure must produce
the note. The note must be endorsed so as to demon-
strate that the foreclosing party is a holder, either by
a specific endorsement or by means of a blank endorse-
ment to bearer. . . . If the foreclosing party produces
the note demonstrating that it is a valid holder of the
note, the court is to presume that the foreclosing party
is the rightful owner of the debt. . . . The defending
party may rebut the presumption . . . but bears the
burden to prove that the holder of the note is not the
owner of the debt. . . . This may be done, for example,
by demonstrating that ownership of the debt has passed
to another party. . . . The defending party does not
carry its burden by merely identifying some documen-
tary lacuna in the chain of title that might give rise to
the possibility that a party other than the foreclosing
party owns the debt. . . . To rebut the presumption
that the holder of a note endorsed specifically or to
bearer is the rightful owner of the debt, the defending
party must prove that another party is the owner of the
note and debt. . . . Without such proof, the foreclosing
party may rest its standing to foreclose the mortgage on
its status as the holder of the note.” (Citations omitted;
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emphasis omitted.) JPMorgan Chase Bank, National
Assn. v. Stmoulidis, supra, 161 Conn. App. 145-46.

At the hearing on the defendant’s motion to dismiss,
the plaintiff presented the court with the original note
endorsed in blank.! See, e.g., Chase Home Finance,
LLC v. Fequiere, supra, 119 Conn. App. 577 (party in
possession of promissory note endorsed in blank is
valid holder and entitled to enforce note); Countrywide
Home Loans Servicing, LP v. Creed, 145 Conn. App.
38, 51-62, 75 A.3d 38, cert. denied, 310 Conn. 936, 79
A.3d 889 (2013). At that point, the court properly con-
cluded that the plaintiff was the owner of the debt
and had standing to pursue the foreclosure action. See
Chase Home Finance, LLC v. Fequiere, supra, 578 (pos-
session of note endorsed in blank imports prima facie
that party acquired note in good faith for value and in
course of business, before maturity and without notice
of any circumstances impeaching its validity). The
defendant failed to satisfy his burden of proving that

4n his principal brief, the defendant, without any analysis or legal cita-
tion, contends that the note “by way of both page three and the allonge to
SunTrust, identifies SunTrust as the entity to whom it is payable. It is
therefore, ‘specially endorsed.” Accordingly, it is not endorsed in blank or
bearer paper such that the holder is entitled to commence a foreclosure as
the court suggested in its ruling.” He repeats this bald assertion in his
reply brief.

The trial court examined the original note provided by the plaintiff at the
March 5, 2018 hearing and concluded that it contained a blank endorsement
executed by SunTrust. See General Statutes § 42a-3-205 (b). The defendant
disagrees with that determination but failed to support his contrary position
with any legal authority. The defendant’s conclusory assertion of error by
the trial court is insufficient to persuade this court that the endorsement
on page three of the note was a special endorsement. See, e.g., Jalbert v.
Mulligan, 153 Conn. App. 124, 145, 101 A.3d 279 (appellate courts do not
presume error by trial court; appellant bears burden to demonstrate revers-
ible error and unsupported statements, divorced from any meaningful analy-
sis do not satisfy that burden), cert. denied, 315 Conn. 901, 104 A.3d 107
(2014); see generally Cornfield Associates Ltd. Partnership v. Cummings,
148 Conn. App. 70, 78, 84 A.3d 929 (2014), cert. denied, 315 Conn. 929, 110
A.3d 433 (2015); Emigrant Mortgage Co. v. D’Agostino, 94 Conn. App. 793,
803, 896 A.2d 814, cert. denied, 278 Conn. 919, 901 A.2d 43 (2006).
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another party was the owner of the note and the debt.
See id. Accordingly, we conclude that the court properly
concluded that the plaintiff had standing and denied
the defendant’s motion to dismiss.

I

The defendant next claims that the court improp-
erly granted the plaintiff’'s motion for summary judg-
ment. Specifically, he argues that genuine issues of
material fact existed with respect to his (1) claim that
the plaintiff lacked standing and (2) special defenses®
of laches and unclean hands. We disagree and, accord-
ingly, affirm the summary judgment rendered by the
trial court in favor of the plaintiff.

We begin by setting forth the relevant legal principles.
“Our review of the trial court’s decision to grant [a]
motion for summary judgment is plenary. . . . [I]n
seeking summary judgment, it is the movant who has
the burden of showing . . . the absence of any genuine
issue as to all the material facts [that], under applicable
principles of substantive law, entitle him to a judgment
as a matter of law. . . .

“In order to establish a prima facie case in a mortgage
foreclosure action, the plaintiff must prove by a prepon-
derance of the evidence that it is the owner of the
note and mortgage, that the defendant mortgagor has

5 “The purpose of a special defense is to plead facts that are consistent
with the allegations of the complaint but demonstrate, nonetheless, that the
plaintiff has no cause of action.” (Internal quotation marks omitted.) Fidelity
Bank v. Krenisky, 72 Conn. App. 700, 705, 807 A.2d 968, cert. denied, 262
Conn. 915, 811 A.2d 1291 (2002).

Although the defenses to a foreclosure action historically have been lim-
ited to payment, discharge, release or satisfaction, or lien invalidity, Connect-
icut courts have permitted several equitable defenses to a foreclosure action.
See Bank of America, N.A. v. Aubut, 167 Conn. App. 347, 372, 143 A.3d 638
(2016); see also LaSalle National Bank v. Shook, 67 Conn. App. 93, 97, 787
A.2d 32 (2001) (where plaintiff’s conduct is inequitable, court may withhold
foreclosure on equitable considerations and principles).
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defaulted on the note and that any conditions precedent
to foreclosure, as established by the note and mortgage,
have been satisfied. . . . Thus, a court may properly
grant summary judgment as to liability in a foreclosure
action if the complaint and supporting affidavits estab-
lish an undisputed prima facie case and the defendant
fails to assert any legally sufficient special defense. . . .

“A party opposing summary judgment must provide
an evidentiary foundation to demonstrate the existence
of a genuine issue of material fact. . . . A party may
not rely on mere speculation or conjecture as to the true
nature of the facts to overcome a motion for summary
judgment. . . . In other words, [d]emonstrating a gen-
uine issue of material fact requires a showing of eviden-
tiary facts or substantial evidence outside the pleadings
from which material facts alleged in the pleadings can
be reasonably inferred. . . . A material fact is one that
will make a difference in the result of the case. . . .
To establish the existence of a [dispute as to a] material
fact, it is not enough for the party opposing summary
judgment merely to assert the existence of a disputed
issue. . . . Such assertions are insufficient regardless
of whether they are contained in a complaint or a brief.
. . . Further, unadmitted allegations in the pleadings
do not constitute proof of the existence of a genuine
issue as to any material fact . . . . The issue must be
one which the party opposing the motion is entitled to
litigate under [its] pleadings and the mere existence of
a factual dispute apart from the pleadings is not enough
to preclude summary judgment.” (Internal quotation
marks omitted.) Seaside National Bank & Trustv. Lus-
ster, 185 Conn. App. 498, 502-503, 197 A.3d 455, cert.
denied, 330 Conn. 951, 197 A.3d 391 (2018); see also
Bank of America, N.A., v. Aubut, 167 Conn. App. 347,
358, 143 A.3d 638 (2016).

In support of its motion for summary judgment, the
plaintiff attached a memorandum of law, copies of the
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note, the two allonges and an affidavit from Hunt. Hunt’s
December 19, 2017 affidavit stated that SunTrust was
the mortgage loan servicer for the plaintiff and that on
the basis of her review of the business records relating
to this note, “[o]n or before May 26, 2015, the [p]laintiff
became and at all times since then has been the party
entitled to collect the debt evidenced by the [n]ote
. . . .7 She also indicated that the note was in default
as a result of nonpayment, the default had not been
cured, and the plaintiff had exercised its right to acceler-
ate the indebtedness.

In the defendant’s February 5, 2018 initial objection
to the motion for summary judgment, he argued that
genuine issues of material fact existed as to the equita-
ble defenses of laches!'® and unclean hands.!” Approxi-
mately one month later, on March 2, 2018, the defendant
filed a supplemental objection to the motion for sum-
mary judgment, essentially repeating the arguments
contained in his memorandum of law in support of his
motion to dismiss and claiming that a genuine issue of
material fact existed as to whether the plaintiff had
standing to bring and prosecute this foreclosure action.

On March 14, 2018, the court issued a memorandum
of decision granting the plaintiff’s motion for summary

16 “The defense of laches, if proven, bars a plaintiff from [obtaining] equita-
ble relief in a case in which there has been an inexcusable delay that has
prejudiced the defendant. . . . First, there must have been a delay that was
inexcusable, and, second, that delay must have prejudiced the defendant.”
(Internal quotation marks omitted.) 7D Bank, N.A. v. Doran, 162 Conn.
App. 460, 466, 131 A.3d 288 (2016); see generally Florian v. Lenge, 91 Conn.
App. 268, 281-82, 880 A.2d 985 (2005).

"“The doctrine of unclean hands expresses the principle that where a
plaintiff seeks equitable relief, he must show that his conduct has been fair,
equitable and honest as to the particular controversy in issue. . . . Unless
the plaintiff’'s conduct is of such a character as to be condemned and
pronounced wrongful by honest and fair-minded people, the doctrine of
unclean hands does not apply.” (Internal quotation marks omitted.) Thomp-
son v. Orcutt, 257 Conn. 301, 310, 777 A.2d 670 (2001); see also Monetary
Funding Group, Inc. v. Pluchino, 87 Conn. App. 401,407,867 A.2d 841 (2005).
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judgment. Specifically, it concluded that the plaintiff
had demonstrated a prima facie case for foreclosure
of its mortgage and that the defendant had failed to
establish the existence of any material fact regarding his
liability under the note and mortgage. It then considered
and rejected the defendant’s arguments relating to his
equitable defenses. Specifically, the court determined
that the defendant had failed to submit any evidence
to support his claim of an unreasonable delay by the
plaintiff. Further, it observed that the record in the prior
foreclosure action demonstrated that the delays were
the result of his efforts to extend mediation, and not
the result of any action or inaction on the part of the
plaintiff. The court also stated that the defendant had
not alleged any facts other than the passage of time
that created an issue of fact regarding any prejudice.
Finally, the court concluded: “Therefore, as the defen-
dant has filed no affidavits or other evidence in opposi-
tion to the plaintiff’s motion, the court agrees with the
plaintiff that the defendant’s objection is based solely
on the allegations of inequitable conduct with no evi-
dentiary support.”

A

The defendant first argues that a genuine issue of
material fact existed as to the plaintiff’s standing. Spe-
cifically, he contends that the note was not endorsed in
blank and was payable to SunTrust, not to the plaintiff.
Additionally, the plaintiff claims that there was no evi-
dence that the note had been transferred to the plaintiff
and, therefore, “[t]here is an issue of fact as to whether
the [p]laintiff is the owner of the note.” We disagree.

As we explained in greater detail in part I of this
opinion, the plaintiff demonstrated to the trial court
that it possessed the note endorsed in blank. A party
in possession of anote endorsed in blank and, therefore,
payable to the bearer, is a valid holder of that instrument
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and entitled to enforce it and, thus, has standing to
commence and prosecute a foreclosure action. Coun-
trywide Home Loans Servicing, LPv. Creed, 145 Conn.
App. 38, 51-52, 75 A.3d 38, cert. denied, 310 Conn. 936,
79 A.3d 889 (2013). Additionally, Hunt’s affidavit stated
that the plaintiff was the party entitled to collect the
debt evidenced by the note and to enforce the mortgage
securing that debt. The plaintiff, therefore, established
that it had standing to prosecute this foreclosure action.
See, e.g., 21st Mortgage Corp. v.Schumacher, 171 Conn.
App. 470, 486, 157 A.3d 714, cert. denied, 325 Conn. 923,
159 A.3d 1171 (2017).

In contrast, the defendant failed to produce any evi-
dence raising a genuine issue of material fact regarding
the plaintiff’s standing. His arguments failed to account
for the blank endorsement on the note and focused
primarily on the two allonges, one of which contains a
“VOID” stamp. The existence of these two allonges does
not negate the fact that the plaintiff possessed the note
endorsed in blank and, therefore, had standing to fore-
close. See 21st Mortgage Corp. v. Schumacher, supra,
171 Conn. App. 486. Accordingly, for the reasons pre-
viously set forth in this opinion, we are not persuaded
that a genuine issue of material fact exists with respect
to the plaintiff’s standing in the present matter.

B

The defendant next argues that genuine issues of
material fact existed as to his equitable defenses of
laches and unclean hands. Specifically, he emphasizes
the six year delay between the May, 2009 default and
the commencement of the present action. He further
contends that this delay unnecessarily increased his
debt and decreased the value of the property. Finally,
he claims that the extended delay in this case created
an issue of fact as to whether the plaintiff had acted
fairly, equitably and honestly. We are not persuaded.

The following additional facts are necessary for
the resolution of this claim. After the plaintiff filed a
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demand for disclosure of defenses pursuant to Practice
Book §13-19, the defendant disclosed the special
defenses of laches and unclean hands on October 23,
2017. On January 31, 2018, the defendant filed a request
to amend his answer and to include the special defenses
of laches and unclean hands. On February 22, 2018, the
court overruled the plaintiff’s objection to the request
to amend the answer.”® The plaintiff subsequently
replied to the defendant’s special defenses.

Under the procedural posture of this case, the defen-
dant bore the burden of demonstrating the existence
of a genuine issue of material fact with respect to his
equitable defenses of laches and unclean hands. See
Bank of America, N.A. v. Aubut, supra, 167 Conn. App.
382. Specifically, he asserted that such issues existed
as to whether (1) the plaintiff’s delay in commencing
this action caused the debt to become greater than his
equity in the property, (2) the value of the property
declined as a result of the plaintiff’s delay and (3) the
plaintiff’s delay had been fair, equitable and honest. The
defendant, however, failed to support these assertions
with any evidence. See, e.g., LaSalle National Bank v.
Shook, 67 Conn. App. 93, 99, 787 A.2d 32 (2001). Such
bald assertions are insufficient to defeat a motion for
summary judgment. See, e.g., Connecticut Bank &
Trust Co. v. Carriage Lane Associates, 219 Conn. 772,
781, 595 A.2d 334 (1991); Gough v. Saint Peter’s Episco-
pal Church, 143 Conn. App. 719, 728-29, 70 A.3d 190
(2013). We agree with the trial court that the defendant
has not met his burden. Accordingly, we conclude that
the court properly granted the plaintiff’s motion for
summary judgment.

18 Specifically, the court stated: “Objection overruled. [The] [d]efendant
has asserted laches and unclean hands in his [d]isclosure of [d]efense[s] . . .
and has briefed laches and unclean hands in opposition to [the] plaintiff’s
[m]otion for [sJummary [jludgment . . . . [The] [p]laintiff is not surprised
[or] prejudiced by permitting laches and unclean hands to be filed as a
special defense. Connecticut has [a] liberal amendment policy before, during
and even after trial.”



Page 104A CONNECTICUT LAW JOURNAL June 25, 2019

794 JUNE, 2019 190 Conn. App. 794

State v. Pugh

The judgment is affirmed and the case is remanded
for the purpose of setting a new sale date.

In this opinion the other judges concurred.

STATE OF CONNECTICUT ». MATTHEW M. PUGH
(AC 40402)

Keller, Bright and Flynn, Js.
Syllabus

Convicted of the crimes of robbery in the first degree, assault in the first
degree and carrying a pistol or revolver without a permit in connection
with the shooting and robbery of the victim, the defendant appealed to
this court. He claimed, inter alia, that the trial court improperly denied
his motion to dismiss the charges, in which he alleged that his right to
due process was violated because of a twenty-three month delay between
the time that the crimes at issue were committed and the date of his
arrest. The defendant had approached the victim on a street, took a
shoulder bag that she was carrying, which contained her credit cards,
and shot her before running down the street with the bag. Thereafter, the
defendant drove several of his acquaintances to stores where purchases
were made using one of the victim’s credit cards. The victim, and two
witnesses, A and M, all gave the police similar descriptions of the defen-
dant, and M identified him in court and from a photographic array shown
to her by the police. The trial court found that the twenty-three month
delay in the defendant’s arrest had occurred because of a gap in the
police department’s assignment of robbery cases after the department
eliminated its robbery division and transferred the investigating detec-
tives to other duties. Held:

1. The evidence of the defendant’s identity was sufficient to support his
conviction of the charges, as the jury reasonably could have concluded
from the evidence presented that the defendant was the perpetrator of
the shooting and robbery; the victim, A and M gave similar descriptions
of the perpetrator to the police in close proximity in time and location
to the events at issue, in which they identified him as a medium complex-
ioned black male who wore a cap or a do-rag as he ran down the street
carrying a bag, in light of M’s testimony that she got a good look at the
defendant when he went past her while carrying a woman’s handbag,
which occurred in close proximity in time and location to the attack
on the victim, it was reasonable for the jury to infer that M saw the
man who shot the victim, one of the defendant’s acquaintances identified
him as the individual who drove her to the stores where the victim’s
credit cards were used, and although there were differences in the
witnesses’ physical descriptions of the defendant, it was the function
of the fact finder to assess credibility.
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2. The defendant could not prevail on his claim that the trial court violated
his right to due process when it denied his motion to dismiss the charges,
as he could not show actual, substantial prejudice from the twenty-
three month delay between the time that the crimes were committed
and the date of his arrest: the defendant was unable to show, in the
absence of the delay, that he would have been able to obtain his employ-
ment records, which he claimed would have demonstrated that he was
at work during the time that the crimes took place, as he presented
no evidence regarding record retention by the agency that kept his
employer’s records, the instances of faded memories of witnesses cited
by the defendant did not establish actual, substantial prejudice, as there
was sufficient evidentiary support for the trial court’s finding that it
was not likely that a manager at the defendant’s workplace would have
remembered if one particular employee out of approximately one hun-
dred worked on the night of the crimes at issue, and the testimony of the
defendant’s girlfriend was of limited value, given her close connection
to him; moreover, the defendant failed to show that, in the absence of
the delay, certain information pertaining to his cell phone number would
have been available at trial to show that he had called his girlfriend
more than four hours after the crimes took place, as a representative
of the cell phone company did not verify at trial that the cell phone
number used by the defendant was from her company or that there
existed for that number cell site information, which merely discloses
the location of the nearest cell tower with the strongest signal from the
cell phone, and the trial court found that even if the cell phone informa-
tion existed, it would have done little to support the defendant’s claim
that he was not in the vicinity of the robbery and shooting at the time
it occurred.

3. The defendant’s claim that the trial court committed plain error by giving
the jury a consciousness of guilt instruction regarding a letter he wrote
to his girlfriend while in custody was unavailing: the instruction did not
improperly bolster an insufficient case, as the evidence was sufficient
to permit the jury to find the defendant guilty beyond a reasonable
doubt, the letter supported a reasonable inference that the defendant
attempted to influence a witness to lie, which supported an inference
that he was guilty of assaulting the victim and stealing her credit cards,
it was for the jury to infer whether the letter referred to an acquaintance
of the defendant who was in the car that the defendant drove to the
stores where the victim’s credit cards were used and, thus, whether the
letter was highly probative of and supported a reasonable inference as
to whether the defendant tampered with a witness who could testify as
to his presence when the victim’s credit cards were used, and the possi-
bility that the letter could be subject to innocent interpretations was
not enough to render the instruction improper; moreover, the court
balanced the consciousness of guilt instruction by summarizing the
defendant’s explanations for writing the letter, the instruction allowed
the jury to draw a permissive inference of the defendant’s guilt without
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an expression of opinion as to what inference, if any, might be drawn,
and the instruction did not undermine the integrity or fairness of the pro-
ceeding.

Argued March 18—officially released June 25, 2019
Procedural History

Substitute information charging the defendant with
the crimes of robbery in the first degree, assault in
the first degree, carrying a pistol or revolver without a
permit and tampering with a witness, brought to the
Superior Court in the judicial district of New Haven
and tried to the jury before Alander, J.; verdict of guilty;
thereafter, the court granted the defendant’s motion for
a judgment of acquittal as to the charge of tamper-
ing with a witness, and denied the defendant’s motion
to dismiss the charges of robbery in the first degree,
assault in the first degree and carrying a pistol or
revolver without a permit; judgment of guilty of robbery
in the first degree, assault in the first degree and car-
rying a pistol or revolver without a permit, from which
the defendant appealed to this court. Affirmed.

Shanna P. Hugle, with whom was James B. Streeto,
senior assistant public defender, for the appellant
(defendant).

Sarah Hanna, assistant state’s attorney, with whom,
on the brief, were Patrick J. Griffin, state’s attorney,
and John M. Waddock, former supervisory assistant
state’s attorney, for the appellee (state).

Opinion

FLYNN, J. The defendant, Matthew M. Pugh, appeals
from the judgment of conviction, rendered following a
jury trial, of robbery in the first degree in violation of
General Statutes § 53a-134 (a) (2), assault in the first
degree in violation of General Statutes § 53a-59 (a) (5),
and carrying a pistol or revolver without a permit in
violation of General Statutes § 29-35 (a). On appeal, the
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defendant claims that (1) the evidence was insufficient
to support his conviction on each of these charges, (2)
the trial court improperly denied his motion to dismiss
in which he contended that his right to due process
was violated by a preaccusation delay, and (3) the court
abused its discretion in giving any consciousness of
guilt instruction and committed plain error in giving
the actual instruction in this case. We disagree with the
first claim and conclude that the evidence sufficed to
permit a reasonable jury to find the defendant guilty of
all charges. We further conclude that the defendant has
failed to show the requisite actual, substantial preju-
dice to establish a due process violation resulting from
the preaccusation delay. Finally, the court did not err
by giving a consciousness of guilt instruction because
such an instruction is permissible under our law and
the evidence supported the giving of such an instruction
in this case. We affirm the judgment of the trial court.

The jury was presented with the following evidence
upon which to base its verdict. On August 21, 2008, at
approximately 8 p.m., while Tatiana Grigorenko was
walking on Edwards Street near the corner of Nicoll
Street in New Haven, she noticed the defendant acting
in a strange manner. On her right shoulder, Grigorenko
had a shoulder bag, which contained her wallet, cash,
credit cards, cell phone, keys, and other personal items.
She felt someone tug on her shoulder bag. The defen-
dant “swerved” in front of Grigorenko, pointed a gun
at her, and told her several times to give him the bag. The
defendant shot Grigorenko, striking her right thumb.
Grigorenko released her bag, and the defendant ran
down Nicoll Street carrying the bag. Grigorenko, who
was in pain, began screaming. Grigorenko was not able
to identify the defendant, but described her assailant
as a black male, with a medium complexion, who was
wearing a do-rag on his head and was “slightly” taller
than her height of five feet, four and one-half inches,
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in addition to some added height as a result of her
wearing “a little bit of heels . . . .”

At approximately 8 p.m. that same evening, while
Stephanie Aquila was inside her house, which was
located on the corner of Lawrence and Nicoll Streets
in New Haven, she heard what she initially thought to
be fireworks followed by screaming coming from the
direction of Edwards Street. She looked out the window
and saw a young, black, medium complexioned male,
approximately five feet six inches tall, who was wearing
dark loose fitting clothing and either a black baseball
cap or a do-rag. The man was carrying a purse under
his right arm and running down Nicoll Street from the
direction of Edwards Street toward Lawrence Street.
Aquila was unable to identify the runner from a photo-
graphic array that she was later shown by the police.

At approximately 8 p.m. on that same evening, Kris-
tine Mingo was in the passenger seat of a vehicle that
was traveling on Nicoll Street. Mingo’s vehicle stopped
at the corner of Nicoll Street and Lawrence Street, and
she saw a man carrying a woman’s handbag in his right
hand, running on Nicoll Street toward her vehicle from
the direction of Edwards Street. Mingo saw the man
run past her vehicle and then turn onto Lawrence Street.
Mingo’s vehicle followed the man as he headed down
Lawrence Street in the direction of Foster Street. Mingo
described the individual as a young, medium complex-
ioned black male between five feet five, and five feet
seven inches tall, who was wearing a loose dark shirt,
baggy pants, and a do-rag on his head. While Mingo’s
vehicle was stopped at the intersection of Lawrence
and Foster Streets, the man “brushed against the front
of the car” and Mingo got a good look at him when
they “locked eyes and looked right at each other.” On
August 29, 2008, a detective with the New Haven Police
Department showed Mingo a photographic array from
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which she identified the defendant as the man she had
observed on the night of August 21, 2008.

On August 23, 2008, one of Grigorenko’s stolen credit
cards was used at Shaw’s Supermarket, and other trans-
actions involving the credit cards were declined at the
Burlington Coat Factory. From a surveillance video at
Shaw’s Supermarket, police identified Latricia Black as
the individual who used the stolen credit card. Black
testified that on August 23, 2008, a man named “Matt”
drove her, Joann Anderson, and another woman,' to
Shaw’s Supermarket where Black purchased items with
the stolen credit card that Anderson had given to her.
Black identified the defendant, both in and out of court,
as the man named “Matt” who was driving the car.
Black testified that only she, Anderson, and Black’s
child went inside Shaw’s, and that all the individuals
in the car went into the Burlington Coat Factory. Black
testified that the group proceeded to Burlington Coat
Factory, where a credit card with the name “Tatiana”
on it was declined multiple times.

Following a jury trial, the defendant was convicted
of robbery in the first degree, assault in the first degree,
and carrying a pistol or revolver without a permit.
Thereafter, the defendant filed a motion to dismiss the
counts of the substitute information charging him with
robbery, assault, and carrying a pistol without a permit
on the ground that his right to due process had been
violated by the preaccusation delay.? The court denied

! Black described the fourth person as a Spanish woman with a tattoo on
her arm. Black testified that she saw the woman in the hallway outside the
courtroom in which she was testifying and that the woman was wearing a
white shirt. Mariam Diaz, the defendant’s girlfriend, testified that she had
a tattoo on her arm. During closing argument, the prosecutor reminded the
jury that Diaz “was dressed in white . . . .”

% The defendant also was convicted of tampering with a witness in violation
of General Statutes § 53a-151 (a). The defendant filed a motion for a judgment
of acquittal on statute of limitations grounds as to his conviction of that
offense and the court granted that motion on that ground on December
16, 2016.
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the motion on December 16, 2016. On January 26, 2017,
the court sentenced the defendant to a total effective
sentence of fifteen years of incarceration, to be served
consecutively to an unrelated sentence for murder that
he then was serving. This appeal followed.

I

The defendant first claims that the evidence of iden-
tity was insufficient to sustain his convictions for rob-
bery in the first degree, assault in the first degree, and
carrying a pistol or revolver without a permit. We dis-
agree.

The following principles guide our resolution of
the defendant’s sufficiency of the evidence claim. The
United States Supreme Court held in Jackson v. Vir-
ginia, 443 U.S. 307, 316, 99 S. Ct. 2781, 61 L. Ed. 2d
560 (1979), that the fourteenth amendment commands
that “no person shall be made to suffer the onus of
a criminal conviction except upon sufficient proof—
defined as evidence necessary to convince a trier of
fact beyond a reasonable doubt of the existence of
every element of the offense.”

“Unlike Aristotelian and Thomistic logic, law does
not demand metaphysical certainty in its proofs. In law,
we recognize three principal proofs: beyond a reason-
able doubt, which is the very high burden in a criminal
case; clear and convincing evidence, required to prove
fraud and certain other claims, which equates to a very
high probability; and preponderance of the evidence,
applied to civil claims generally, which means it is more
probable than not. None of these varying proofs require
absolute certainty.

“To meet one’s burden of proof, evidence is neces-
sary. This evidence comes in two forms, direct and cir-
cumstantial. The basic distinction between direct and
circumstantial evidence is that in the former instance
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the witnesses testify directly of their own knowledge
as to the main facts to be proved, while in the latter
case proof is given of facts and circumstances from
which the jury may infer other connected facts which
reasonably follow, according to common experience.

. . Proof of a fact by the use of circumstantial evi-
dence usually involves a two-step process. A fact is
first established by direct evidence, which is ordinarily
eyewitness or other direct testimony. That direct evi-
dence can serve as a basis from which the jury infers
another fact. Thus, the direct evidence may operate as
circumstantial evidence from which a fact is inferred
by the jury. . . . When the necessity to resort to cir-
cumstantial evidence arises either from the nature of
the inquiry or the failure of direct proof, considerable
latitude is allowed in its reception . . . .

“An inference is a factual conclusion that can ratio-
nally be drawn from other facts. If fact A rationally
supports the conclusion that fact B is also true, then
B may be inferred from A. The process of drawing
inferences based on arough assessment of probabilities
is what makes indirect or circumstantial evidence rele-
vant at trial. If the inference (fact B from fact A) is
strong enough, then fact A is relevant to prove fact B.
Inferences are by their nature permissive, not manda-
tory: although the fact proved rationally supports the
conclusion the offering party hopes will be inferred,
the factfinder is free to accept or reject the inference.”
(Citations omitted; emphasis in original; footnote omit-
ted; internal quotation marks omitted.) Curran v. Kroll,
118 Conn. App. 401, 408-10, 984 A.2d 763 (2009), aff’'d,
303 Conn. 845, 37 A.3d 700 (2012).

“In reviewing a sufficiency of the evidence claim, we
apply a two-part test. First, we construe the evidence
in the light most favorable to sustaining the verdict.
Second, we determine whether upon the facts so con-
strued and the inferences reasonably drawn therefrom
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the [trier of fact] reasonably could have concluded that
the cumulative force of the evidence established guilt
beyond a reasonable doubt. . . . In evaluating evi-
dence, the trier of fact is not required to accept as
dispositive those inferences that are consistent with
the defendant’s innocence. . . . The trier may draw
whatever inferences from the evidence or facts estab-
lished by the evidence it deems to be reasonable and
logical. . . . This does not require that each subordi-
nate conclusion established by or inferred from the
evidence, or even from other inferences, be proved
beyond a reasonable doubt . . . because this court has
held that a [trier’s] factual inferences that support a
guilty verdict need only be reasonable.” (Internal quota-
tion marks omitted.) State v. Morelli, 293 Conn. 147,
151-52, 976 A.2d 678 (2009).

“IPlroof of a material fact by inference from cir-
cumstantial evidence need not be so conclusive as to
exclude every other hypothesis. It is sufficient if the
evidence produces in the mind of the trier a reasonable
belief in the probability of the existence of the material
fact. . . . Thus, in determining whether the evidence
supports a particular inference, we ask whether that
inference is so unreasonable as to be unjustifiable. . . .
In other words, an inference need not be compelled by
the evidence; rather, the evidence need only be reason-
ably susceptible of such an inference. Equally well
established is our holding that a jury may draw factual
inferences on the basis of already inferred facts. . . .
Moreover, [ijn viewing evidence which could yield
contrary inferences, the jury is not barred from draw-
ing those inferences consistent with guilt and is not
required to draw only those inferences consistent
with innocence.” (Citations omitted; internal quotation
marks omitted.) State v. Copas, 252 Conn. 318, 339-40,
746 A.2d 761 (2000).

“Review of any claim of insufficiency of the evidence
introduced to prove a violation of a criminal statute
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must necessarily begin with the skeletal requirements
of what necessary elements the charged statute requires
to be proved.” State v. Pommer, 110 Conn. App. 608,
613, 955 A.2d 637, cert. denied, 289 Conn. 951, 961 A.2d
418 (2008). The state has the burden of proving beyond
a reasonable doubt the defendant’s identity as the per-
petrator of the crime. See State v. Ingram, 43 Conn.
App. 801, 810-11, 687 A.2d 1279 (1996), cert. denied,
240 Conn. 908, 689 A.2d 472 (1997).

The defendant does not dispute that Grigorenko suf-
fered a gunshot wound or that her handbag was stolen,
but challenges only the evidence of identity. He con-
tends that the evidence of identity was insufficient
because it was based on speculation and conjecture
that the perpetrator, whom Grigorenko was unable to
identify, was the same individual seen later by Mingo
and Aquila, despite the discrepancies in their physical
descriptions of the assailant.

The jury reasonably could have concluded from the
evidence presented at trial that the defendant was the
perpetrator of the crimes. Significantly, Grigorenko,
Aquila, and Mingo described events occurring at
approximately 8 p.m. on the evening of August 21, 2008,
in the same area of New Haven. Grigorenko could not
identify her attacker, but she described him as a
medium complexioned black male who wore a do-rag
on his head, and an oversized T-shirt. Another witness,
Aquila, heard a noise that she first thought was fire-
works exploding and then saw a medium complexioned
black man wearing a cap or a do-rag, running down the
middle of Nicoll Street, which is near Edwards Street,
toward Lawrence Street with a shoulder bag under his
right arm. Finally, a third witness, Mingo, testified that
while she was a passenger in a car on Nicoll Street,
she saw a medium complexioned black male, who was
wearing a do-rag and carrying a woman’s handbag in
his hand, run down the middle of Nicoll Street toward
Lawrence Street. It was reasonable for the jury to infer
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that Mingo saw the man who shot Grigorenko, given
that she saw him carrying a woman’s handbag in close
proximity in time and location to the attack on Grigore-
nko. To delve into the differences in the witness’ physi-
cal descriptions of the defendant would usurp the
function of the fact finder to assess credibility, which
we cannot do. See State v. Morgan, 274 Conn. 790, 802,
877 A.2d 739 (2005).

Mingo locked eyes and was able to get a good look
at the man when he ran in front of the car in which
she was riding. When the police showed her a man near
the scene of the crime, she told police that the man
who they had stopped was not the person she had seen
running with the woman’s handbag. On August 29, 2008,
she was able to identify positively the defendant from
an eight person photographic array as the person she
had seen running with a purse. She also identified the
defendant in court. “[W]hen determining whether a wit-
ness had sufficient time to observe a defendant to
ensure a reliable identification, we have stated that a
good hard look will pass muster even if it occurs during
a fleeting glance. . . . Furthermore, it is the jury’s role
as the sole trier of the facts to weigh the conflicting
evidence and to determine the credibility of witnesses.
. . . Connecticut case law has previously recognized
in-court identifications and identifications from fairly
presented photographic arrays as sufficient evidence
by themselves to allow the trier of fact to conclude
that it was the defendant who committed the crimes
charged.” (Citations omitted; internal quotation marks
omitted.) Id., 801-802; see also State v. Smith, 57 Conn.
App. 290, 298-99, 748 A.2d 883, cert. denied, 253 Conn.
916, 754 A.2d 164 (2000).

Additionally, Black identified the defendant as the
individual who drove the group to Shaw’s Supermarket
and Burlington Coat Factory where they successfully
and unsuccessfully used Grigorenko’s various stolen
credit cards. “[P]ossession of recently stolen property
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raises a permissible inference of criminal connection
with the property, and if no explanation is forthcom-
ing, the inference of criminal connection may be as a
principal in the theft, or as a receiver under the receiv-
ing statute, depending upon the other facts and circum-
stances which may be proven.” (Internal quotation
marks omitted.) State v. Rivera, 39 Conn. App. 96, 104,
664 A.2d 306, cert. denied, 235 Conn. 921, 665 A.2d 908
(1995). In State v. Cote, 136 Conn. App. 427, 445-46, 46
A.3d 256 (2012), aff'd, 314 Conn. 570, 107 A.3d 367
(2014), burglary convictions were sustained that were
based entirely on circumstantial evidence that the
defendants were at or near the residence at about the
time of the burglary and that they were in possession
of items stolen from the residence thereafter. These
facts, coupled with the similarity in descriptions given
by Grigorenko, Aquila, and Mingo in close proximity in
time, lead us to conclude that the state adduced suffi-
cient evidence. In the present case, the defendant’s
involvement in the use of the stolen credit cards sup-
ports Mingo’s positive identification of the defendant.
Accordingly, we conclude that the state adduced suffi-
cient evidence of the defendant’s identity to support
his convictions of robbery in the first degree, assault in
the first degree, and carrying a pistol without a permit.

I

The defendant next claims that the court erred in
denying his motion to dismiss when it improperly con-
cluded that a twenty-three month delay between the
commission of the crimes and his arrest did not violate
his federal due process rights.>? We are not persuaded.

3 The defendant also mentions the state constitution in his brief on appeal,
but fails to provide an analysis of the Geisler factors. See State v. Geisler,
222 Conn. 672, 684-86, 610 A.2d 1225 (1992). Accordingly, we deem his
claim under the state constitution abandoned and decline to review it. See
State v. Bennett, 324 Conn. 744, 748 n.1, 155 A.3d 188 (2017).
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In its memorandum of decision on the defendant’s
motion to dismiss, the court found that the defendant
was arrested on July 14, 2010, that a warrant for his
arrest was not prepared until June 25, 2010, and that
all of the evidence supporting the allegations contained
in the arrest warrant was known to the police as of
August 29, 2008. After administrators in the New Haven
Police Department eliminated the robbery division and
its investigating detectives were transferred to other
duties, there was a gap in the assignment of pending
robbery cases to investigative personnel.

“We must first consider the standard of review where
a claim is made that the court failed to grant a motion
to dismiss. Our standard of review of a trial court’s
. conclusions of law in connection with a motion
to dismiss is well settled. . . . [W]here the legal conclu-
sions of the court are challenged, we must determine
whether they are legally and logically correct and
whether they find support in the facts . . . . Thus, our
review of the trial court’s ultimate legal conclusion and
resulting [denial] of the motion to dismiss will be de
novo.” (Internal quotation marks omitted.) State v.
Vitale, 76 Conn. App. 1, 14, 818 A.2d 134, cert. denied,
264 Conn. 906, 826 A.2d 178 (2003).

“The role of due process protections with respect to
preaccusation delay has been characterized as a limited
one. . . . [T]he Due Process Clause does not permit
courts to abort criminal prosecutions simply because
they disagree with a prosecutor’s judgment as to when
to seek an indictment. . . . This court need only deter-
mine whether the action complained of . . . violates
those fundamental conceptions of justice which lie at
the base of our civil and political institutions . . . and
which define the community’s sense of fair play and
decency . . . . The due process clause has not
replaced the applicable statute of limitations . . . [as]
. . . the primary guarantee against bringing overly stale
criminal charges.” (Citation omitted; internal quotation
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marks omitted.) State v. Crosby, 182 Conn. App. 373,
391-92, 190 A.3d 1, cert. denied, 330 Conn. 911, 193
A.3d 559 (2018).

“IT]o establish a due process violation because of
pre-accusation delay, the defendant must show both
that actual substantial prejudice resulted from the delay
and that the reasons for the delay were wholly unjustifi-
able, as where the state seeks to gain a tactical advan-

tage over the defendant . . . . [P]roof of prejudice is
generally a necessary but not sufficient element of a
due process claim . . . . [Additionally] the due pro-

cess inquiry must consider the reasons for the delay as
well as the prejudice to the accused.* (Citations omitted,;
internal quotation marks omitted.) State v. Morrill, 197
Conn. 507, 522, 498 A.2d 76 (1985).

The defendant first argues that the delay prejudiced
him because it prevented him from obtaining his
employment records, which he claims would have
shown that he was working at Connecticut Distributors
in Stratford during the time that the crimes took place
in New Haven. In its decision, the court noted the fol-
lowing relevant facts. The defendant testified at the
hearing on his motion to dismiss that he was employed
through a temporary service agency and placed at Con-
necticut Distributors, where he was working the third
shift from 7:30 p.m. to 3:30 a.m. on August 21, 2008. At

*We do not agree with the defendant’s argument that the trial court
improperly failed to apply the standard in State v. Hodge, 153 Conn. 564,
219 A.2d 367 (1966). In that case our Supreme Court stated that the defen-
dant’s rights in a claim of prearrest delay “must necessarily depend on all
the circumstances, including the length of the delay, the reason for the
delay, prejudice to the defendant, and a timely presentation of the claim to
the trial court.” Id., 568. Hodge preceded the prearrest delay cases of the
Supreme Court in United States v. Marion, 404 U.S. 307, 92 S. Ct. 455, 30
L. Ed. 2d 468 (1971), and United States v. Lovasco, 431 U.S. 783, 97 S. Ct.
2044, 52 L. Ed. 2d 752 (1977), which use a substantial prejudice standard.
Our Supreme Court has adopted that standard in State v. Morrill, 197 Conn.
507, 522, 498 A.2d 76 (1985), and its progeny.
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the hearing on the motion to dismiss, the defendant
offered the testimony of Jack Connell, the night man-
ager for Connecticut Distributors, who testified that
time cards were kept for temporary employees for “a
few months” and that no records for temporary employ-
ees were currently available. The court credited the
testimony of Bill Steindl, the compliance manager
at Connecticut Distributors, who testified that Con-
necticut Distributors did not retain records for tempo-
rary employees. Steindl also testified that temporary
employees had their own time cards, which were not
retained by Connecticut Distributors, but were sent to a
temporary employment agency that paid the temporary
employees. We agree with the court’s conclusion that
the defendant was unable to show, absent the delay,
that he would have been able to obtain his employment
records from Connecticut Distributors. The defendant
presented no evidence regarding record retention by
the temporary agency. He, therefore, has not shown
that he suffered actual substantial prejudice.

The defendant also argues that he suffered prejudice
because the memories of witnesses had faded during
the delay. He contends that because he was unable to
obtain employment records due to the delay, he had to
rely on the memories of Mariam Diaz, the defendant’s
girlfriend, and Connell, who both had difficulty remem-
bering whether the defendant was working the night
shift at Connecticut Distributors on August 21, 2008.
“A claim of general weakening of witnesses’ memories,
relying on the simple passage of time, cannot, without
a more specific showing, be said to prejudice the defen-
dant.” (Internal quotation marks omitted.) State v. Moo-
ney, 218 Conn. 85, 121, 588 A.2d 145, cert. denied, 502
U.S. 919, 112 S. Ct. 330, 116 L. Ed. 2d 270 (1991). The
specific instances of faded memories cited by the defen-
dant do not establish actual substantial prejudice. With
regard to Diaz and Connell, the trial court stated: “It is
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unclear that Connell would have remembered which
temporary employees were working the evening of
August 21, 2008, after a delay of any length, as he testi-
fied that one hundred or more temporary employees
worked at Connecticut Distributors in the course of
one year. While Diaz, absent a lengthy delay, may have
remembered whether the defendant was at work on
August 21, her testimony would have been of limited
value, as she was the girlfriend as well as mother of
the defendant’s child and subject to impeachment for
bias.” Because there was sufficient evidentiary support
for the court’s findings that it was not likely that Connell
would have remembered after any length of time if one
particular temporary employee out of approximately
one hundred worked on a particular night, and that
Diaz’ testimony was of limited value given her close
personal connection to the defendant, we conclude that
the defendant has not shown that he suffered actual
substantial prejudice.

The defendant last argues that the delay in his arrest
prejudiced his ability to obtain cell phone records,
which he claims would have demonstrated his approxi-
mate location when he called Diaz during his shift at
Connecticut Distributors. The trial court determined
that the defendant failed to satisfy his burden of show-
ing that absent the delay, the cell site information for
his cell phone number would have been available to
him at trial. The court noted that the defendant testified
that the cell phone number that he used to call Diaz
from work was a Sprint phone number, and that the
defendant offered at the hearing the testimony of Kerry
Walker, a representative from Sprint. The court found
that Walker did not verify that the cell phone number
used by the defendant was a Sprint cell phone number,
nor did she testify that cell site information existed for
that cell phone number. The court additionally found
that even if the defendant’s cell phone number was a
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Sprint cell phone number and even if cell site records
were available to the defendant at trial “that information
would have been of limited value. Cell site information
does not disclose the location of the cell phone or the
identity of the cell phone user. Cell site information
merely discloses the location of the closest cell tower
with the strongest signal used by the cell phone, which
can be a distance as great as thirty miles away. Finally,
the only relevant cell phone records submitted [for the
phone number allegedly used by Diaz] show phone calls
between Diaz and the cell phone number [the defendant
testified belonged to him] at 12:39 a.m., 12:57 a.m., and
1:07 a.m. on August 22, 2008. Since the robbery occurred
at 8 p.m. on August 21, 2008, the location of the cell
tower used in the early morning hours of August 22
does little to support the defendant’s claim that he was
not in the vicinity of the robbery at the time it occurred.”
We conclude that the defendant has not shown actual
substantial prejudice. The court found that the defen-
dant had not shown that Sprint cell phone records ever
existed for the phone number in question. The record
supports the court’s factual findings. Furthermore, the
defendant has not shown that information from a cell
tower, which could have been up to thirty miles away,
for calls purportedly between Diaz and the defendant
that took place the next day more than four hours after
the crimes took place, would be of anything more than
limited value, which is not enough in this case to prove
actual substantial prejudice.

For the foregoing reasons, the defendant has not
shown that he suffered actual substantial prejudice
from the preaccusation delay, which is “a hurdle the
defendant must overcome to succeed in his due process
claim.” State v. Roger B., 297 Conn. 607, 616, 999 A.2d

> Because we conclude that the defendant has not demonstrated that he
suffered actual, substantial prejudice, we need not consider whether the
state’s delay in arresting him was wholly unjustifiable. See State v. Crosby,
supra, 182 Conn. App. 395 n.11.
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752 (2010). We cannot conclude that the preaccusation
delay violated the defendant’s right to due process of
law. We therefore conclude that the trial court did not
err in denying the defendant’s motion to dismiss.

III

We next turn to the defendant’s claim that the court
erred in giving a consciousness of guilt charge regarding
a letter the defendant wrote to Diaz while he was held
in custody awaiting trial. We are not persuaded.

The following facts, which the jury reasonably could
have found, are pertinent to our review. There was
evidence before the jury that, while incarcerated and
awaiting trial, the defendant wrote a letter to Diaz,
stating: “I go to high court the 8th and I'll write you
[and] let you know what’s going on, in the meantime
Ma, try get in touch with Joan because they are gonna
try and send an investigator to questioned her to see
if she knew me and I need her to be on point let it be
known that she doesn’t know me at all my love. So
please try and call her to see if her phone still works
to get the message to her.” The court admitted the letter
over the defendant’s objection. The court noted that
some of the letter was difficult to read, including the
name “Joan,” but that, in light of the totality of the
evidence, it was a reasonable inference for the jury to
find that the defendant was referring to Joann Ander-
son, and that he was attempting to get her to testify
falsely that she did not know him, although she had
been in his company when the stolen credit cards were
presented for use at the stores. The court stated that
although other reasonable interpretations of the letter
could exist, that did not make the letter inadmissible.
The court found that the letter was relevant to con-
sciousness of guilt.

The court gave the following charge on conscious-
ness of guilt: “You heard testimony that, after the rob-
bery was supposed to have been committed, the
defendant wrote a letter to Mariam Diaz, which the
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state claims was intended to tamper with a witness in
this case, Joann Anderson. The defendant has testified
that he wrote the letter, but that it was written to assist
his investigator and not to tamper with a witness. If
you find, based on the evidence presented, that the
defendant did write such a letter and that he intended
to tamper with a witness, then you may, but are not
required to, infer from those facts that the defendant
was acting with a guilty conscience; that is, that he
thought he was guilty and was trying to avoid punish-
ment. It is for you to determine whether or not the
claims of the state have been proven, whether or not
the actions of the defendant reflect a consciousness
of guilt, and the significance, if any, to attach to any
such evidence.”

We first address the defendant’s claim that conscious-
ness of guilt instructions should never be given.® This
claim properly was preserved in the defendant’s request
to charge and by the defendant’s objection at the charg-
ing conference to the giving of a consciousness of guilt
instruction. The defendant acknowledges in his appel-
late brief that the law in Connecticut is to the contrary
and states that this claim is raised for the sake of future
appellate review. In Connecticut, “[t]he decision to give
a consciousness of guilt instruction is left to the sound
discretion of the trial court.” (Internal quotation marks
omitted.) State v. McClain, 324 Conn. 802, 820, 1565 A.3d
209 (2017). We follow the binding precedent of our
Supreme Court.

5“We review a trial court’s decision to give a consciousness of guilt
instruction under an abuse of discretion standard. . . . Evidence that an
accused has taken some kind of evasive action to avoid detection for a
crime, such as flight, concealment of evidence, or a false statement, is
ordinarily the basis for a [jury] charge on the inference of consciousness
of guilt.” (Citation omitted; internal quotation marks omitted.) State v. Vas-
quez, 133 Conn. App. 785, 800, 36 A.3d 739, cert. denied, 304 Conn. 921, 41
A.3d 661 (2012). “To prevail on her claim, the defendant must establish both
that the court abused its discretion and that she suffered harm as a result.”
State v. Silva, 113 Conn. App. 488, 496, 966 A.2d 798 (2009).
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We next turn to the defendant’s claim that the trial
court should not have given a consciousness of guilt
instruction in this particular case. At trial, his counsel
interposed only a general objection to the giving of the
instruction, without any of the specifics raised for the
first time on appeal, which follow. Although the defen-
dant has requested plain error review; see Practice
Book § 60-5; the state claims it should not be granted,
but nonetheless has briefed his claims on the merits.
Our case law oft contains the nostrum that plain error
review is a rule of reversibility. The frequent recitation
of that epigram never adequately explains how an appel-
late tribunal can arrive at a conclusion that a case is
not reversible without engaging in some review. Our
Supreme Court has left “for another day” whether a
trial court’s exercise of its discretion can ever amount
to plain error. Id., 820 n.13.

“It is clear that an appellate court addressing an
appellant’s plain error claim must engage in a review
of the trial court’s actions and, upon finding a pat-
ent error, determine whether the grievousness of that
error qualifies for the invocation of the plain error doc-
trine and the automatic reversal that accompanies it.”
(Emphasis in original; internal quotation marks omit-
ted.) State v. McCoy, 331 Conn. 561, 591, 206 A.3d 725
(2019). Given this background, we review in accordance
with this standard.

The defendant first asserts that the giving of the
instruction bolstered the state’s allegedly insufficient
case. For reasons that require little more amplifica-
tion, we already have concluded that the evidence was
sufficient to permit a reasonable jury to find the defen-
dant guilty of the charges against him beyond a reason-
able doubt. Grigorenko, Aquila, and Mingo all described
events occurring on the same evening at approximately
8 p.m. on New Haven streets that connect with one
another involving a young, medium complexioned black
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male, who was somewhat taller in height than five feet
four inches and who was running with a woman’s hand-
bag. Grigorenko described being shot in her right thumb
by an assailant who took her handbag by that force and
ran away. Aquila heard the gunshot, which she first
thought to be fireworks, and then saw a man running
down the street with a woman’s handbag. Mingo posi-
tively identified the defendant as the person running
with the handbag. We therefore reject the defendant’s
argument that the evidence was insufficient, improperly
bolstered by the court’s charge, or needed bolstering.

We next deal with the defendant’s assertion that the
letter from the defendant to Diaz, which formed the
evidentiary basis for the consciousness of guilt charge,
was difficult to read and therefore did not justify the
charge. We have reviewed the letter in evidence and
do not conclude that it lacked clarity in its printing.
Although the letter refers to “Joan” and Anderson’s first
name is Joann, we agree with the court that it was for
the jury to infer whether the letter was referring to
Joann Anderson, who was present in the car that the
defendant drove to Shaw’s and who accompanied the
defendant inside Burlington Coat Factory where Grigor-
enko’s stolen credit card was presented.” The circum-
spect reference in the defendant’s letter to Diaz noting
his need for Anderson to be “on point” in her denial
that she knew him could be viewed by the jury as just
that, circumspection. The letter supported a reasonable
inference that the defendant attempted to influence a
witness to lie, which supported an inference that the
defendant was guilty of assaulting Grigorenko and steal-
ing her credit cards. The possibility that the letter could
be subject to innocent interpretations is not enough to
render the instruction improper. “Undisputed evidence

"The defendant testified that he knew a woman named Joann Anderson,
they were not close, and that he wrote the letter so that Anderson could
“get the situation situated, that she didn’t know me.”
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that a defendant acted because of consciousness of
guilt is not required before an instruction is proper.
Generally speaking, all that is required is that the evi-
dence have relevance, and the fact that ambiguities or
explanations may exist which tend to rebut an inference
of guilt does not render evidence of flight inadmissible
but simply constitutes a factor for the jury’'s consider-
ation. . . . The fact that the evidence might support
an innocent explanation as well as an inference of a
consciousness of guilt does not make an instruction
on flight erroneous. . . . Moreover, [t]he court [is] not
required to enumerate all the possible innocent explana-
tions offered by the defendant. . . . Once [relevant]
evidence is admitted, if it is sufficient for a jury to infer
from it that the defendant had a consciousness of guilt,
it is proper for the court to instruct the jury as to how
it can use that evidence.” (Citation omitted; internal
quotation marks omitted.) State v. Silva, supra, 113
Conn. App. 496-97. We therefore conclude that the let-
ter was properly grist for the jury’s fact-finding mill.

Next, the defendant argues that the court erred in
instructing the jury on consciousness of guilt by relying
on the defendant’s letter to Diaz because the probative
value of the letter was outweighed by its prejudicial
effect, citing to State v. Gonzalez, 315 Conn. 564, 593-94,
109 A.3d 453, cert. denied, U.S. , 136 S. Ct. 84,
193 L. Ed. 2d 73 (2015). This claim seems to center on
the assertion that there was no proof that “Joan” was
a reference in the letter to Joann Anderson and that
there was no proof of what “on point” meant. We dis-
agree. In this appeal, the defendant has not raised a
claim of evidentiary error related to the letter. The letter
was in evidence and was probative of the defendant’s
guilt. A jury is permitted to make logical inferences.
If the jury inferred that the reference was to Joann
Anderson, the letter was highly probative as to whether
the defendant was tampering with a witness who could
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testify as to the defendant’s presence at the use of
Grigorenko’s stolen credit cards, which could further
connect him as the person who had stolen, at the point
of a gun, Grigorenko’s shoulder bag containing them.
“[I]t is the province of the jury to sort through any
ambiguity in the evidence in order to determine whether
[such evidence] warrants the inference that [the defen-
dant] possessed a guilty conscience.” (Internal quota-
tion marks omitted.) State v. Gonzalez, supra, 594.

Finally, the defendant also claims harm from the giv-
ing of the instruction because it undermined his
defense, giving significance to problematic evidence,
requiring him to explain the context of his letter to
Diaz, and negatively impacting the credibility of his
defense witnesses. We reject these claims. The court
balanced its instructions by summarizing the defen-
dant’s explanations for writing the letter. The instruc-
tions given by the court properly allowed the jury to
draw a permissive inference of the defendant’s guilt on
the basis of the letter that the defendant wrote to Diaz
without expressing an opinion on what inference, if
any, might be drawn.

None of these arguments show any clear or obvious
error, nor did the giving of the instruction undermine
the integrity and the fairness of the proceeding so as
to warrant reversal of the defendant’s convictions under
the plain error doctrine.

The judgment is affirmed.

In this opinion the other judges concurred.
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ROGER B. v. COMMISSIONER
OF CORRECTION*
(AC 39919)

Lavine, Bright and Pellegrino, Js.
Syllabus

The petitioner, who had been convicted of sexual assault and risk of injury
to a child in connection with certain incidents that occurred between
1995 and 2000, sought a writ of habeas corpus, claiming that his trial
counsel had rendered ineffective assistance by failing to raise a statute
of limitations affirmative defense with respect to an eighteen month
delay between the issuance in 2005 of the warrant for the petitioner’s
arrest and the execution of the warrant in 2007. The petitioner had given
the police a statement in 2000, after which he relocated to Indiana and
then to Alabama. The police completed their investigation in 2000 and
discovered no additional evidence between then and 2005. In 2007, after
the police located the petitioner, he was extradited to Connecticut from
Alabama and served with the arrest warrant. The petitioner contended
that although the arrest warrant was issued within the applicable five
year statute of limitations (§ 54-193a), the issuance of the warrant did
not satisfy § 54-193a because the police did not execute the warrant
without unreasonable delay. The habeas court rendered judgment deny-
ing the habeas petition. The court concluded that trial counsel did not
act deficiently in not filing a motion to dismiss the charges against the
petitioner and that the petitioner had failed to establish that he was
prejudiced by counsel’s failure to challenge the warrant as stale or to
challenge the delay in the execution of the warrant. The habeas court
limited its discussion of the petitioner’s claim to whether the warrant
had been issued within the limitations period of the applicable statute
(§ 54-193) and did not consider whether the delay in the service of the
warrant was unreasonable. The petitioner then appealed to this court,
which reversed the habeas court’s judgment in part and remanded the
case to that court for a hearing in accordance with State v. Crawford
(202 Conn. 443) on the petitioner’s claim with regard to the statute of
limitations affirmative defense. On remand, a different habeas court
rendered judgment denying the habeas petition and concluded that the
petitioner had failed to establish that his trial counsel rendered ineffec-
tive assistance. The second habeas court determined that Crawford did
not apply to the petitioner’s statute of limitations affirmative defense

*In accordance with our policy of protecting the privacy interests of the
victims of sexual abuse and the crime of risk of injury to a child, we decline
to use the petitioner’s full name or to identify the victims or others through
whom the victims’ identities may be ascertained. See General Statutes
§ 54-86e.
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because the limitations period in § 54-193a had been tolled by § 54-193
(d) as a result of the petitioner’s relocation outside of Connecticut. In
an articulation of its decision, the second habeas court stated that
the petitioner had been elusive, unavailable and unapproachable by
Connecticut law enforcement, and that he had failed to present evidence
that the state could not demonstrate that the delay in executing the
warrant was reasonable. The court thereafter granted the petition for
certification to appeal, and the petitioner appealed to this court. He
claimed, inter alia, that the second habeas court improperly determined
that § 54-193 (d) tolled the statute of limitations and concluded that he
had been elusive, unavailable and unapproachable by the police. Held:

1. The second habeas court properly denied the petition for a writ of habeas
corpus, as the petitioner failed to demonstrate that he was prejudiced
or harmed by his trial counsel’s failure to assert a statute of limitations
affirmative defense:

a. The habeas court incorrectly determined that § 54-193 (d), and not
Crawford, was the controlling law on the petitioner’s statute of limita-
tions affirmative defense claim, as the arrest warrant was issued within
the five year limitation period of § 54-193, and, thus, § 54-193 (d), which
extends the time within which an indictment, information or complaint
may be brought with respect to a person who fled from and resided
outside the state after the commission of the offense, became irrelevant.
b. The habeas court erred in determining that the petitioner had been
elusive, unavailable and unapproachable by the police once the arrest
warrant had been issued, that court having made no factual findings as
to his actions following the date that the warrant was issued, save that
he moved from Indiana to Alabama; whether the warrant was executed
without unreasonable delay is determined by whether the petitioner
was elusive, unavailable and unapproachable, factors that do not come
into play until the date that the warrant has been issued, from which
reasonable time is measured, and the court predicated its findings on
movements by the petitioner that occurred at least four years before
the warrant was issued.

c. The habeas court properly found that the petitioner failed to demon-
strate that the state could not prove that the time in which the arrest
warrant was served was reasonable; the evidence demonstrated that
the petitioner left Connecticut approximately four years before the war-
rant was issued, that he had numerous addresses in Indiana, including
apost office box number, that he moved to Alabama, and that the police
made efforts to locate him through the United States Marshals Service,
and the record demonstrated that the petitioner was promptly served
with the warrant approximately one month after he was located in
Alabama and extradited to Connecticut.

2. The habeas court properly found that trial counsel’s representation of
the petitioner did not fall below an objective standard of reasonableness
and that the petitioner was not prejudiced by his counsel’s performance;
although this court disagreed with the statutory routes by which the
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habeas courts reached their conclusions that counsel did not render
deficient performance, the underlying procedural history did not support
a conclusion that trial counsel’s performance was deficient, as the record
did not reveal that the petitioner presented expert testimony to contra-
dict the opinions of his trial counsel and the appellate lawyers with
whom counsel had consulted about the statute of limitations affirmative
defense, both habeas courts agreed that counsel’s decision to forgo a
statute of limitations affirmative defense was legally sound, and the
petitioner’s claim that the delay in the execution of the arrest warrant
violated his right to due process had been rejected in his direct appeal
from his conviction.

Argued March 21, 2018, and January 8, 2019—officially
released June 25, 2019%*

Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
Tolland and tried to the court, Cobb, J.; judgment deny-
ing the petition; thereafter, the court denied the petition
for certification to appeal, and the petitioner appealed
to this court, which reversed the judgment in part
and remanded the case for further proceedings; subse-
quently, the matter was tried to the court, Sferrazza,
J.; judgment denying the petition, from which the peti-
tioner, on the granting of certification, appealed to this
court; thereafter, the court, Sferrazza, J., issued an
articulation of its decision. Affirmed.

Deren Manasevit, assigned counsel, for the appel-
lant (petitioner).

James M. Ralls, assistant state’s attorney, with
whom, on the brief, were David S. Shepack, state’s
attorney, and Tamara Grosso, assistant state’s attorney,
for the appellee (respondent).

Opinion

LAVINE, J. The primary issue in this appeal from the
denial of the amended petition for a writ of habeas

** Following supplemental briefing, this court heard additional argument
on January 8, 2019.
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corpus filed by the petitioner, Roger B., is whether he
was denied the effective assistance of counsel at his
criminal trial because trial counsel failed to assert a
statute of limitations affirmative defense to the criminal
charges against him. We conclude that no such depriva-
tion occurred because the petitioner failed to carry his
burden to prevail on an ineffective assistance of counsel
claim pursuant to the two part test articulated in Strick-
land v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052,
80 L. Ed. 2d 674 (1984). To succeed under Strickland,
a petitioner must present evidence that “(1) counsel’s
representation fell below an objective standard of rea-
sonableness, and (2) counsel’s deficient performance
prejudiced the defense because there was a reasonable
probability that the outcome of the proceedings would
have been different had it not been for the deficient
performance.” (Emphasis in original.) Johnson v. Com-
missioner of Correction, 285 Conn. 556, 575, 941 A.2d
248 (2008). The petitioner bears “the burden to prove
that his counsel’s performance was objectively unrea-
sonable.” Eubanks v. Commissioner of Correction, 329
Conn. 584, 598, 188 A.3d 702 (2018). “[A]ctual ineffec-
tiveness claims alleging a deficiency in attorney perfor-
mance are subject to a general requirement that the
defendant affirmatively prove prejudice.” (Internal quo-
tation marks omitted.) Fisher v. Commissioner of Cor-
rection, 45 Conn. App. 362, 366—67, 696 A.2d 371, cert.
denied, 242 Conn. 911, 697 A.2d 364 (1997). In the pre-
sent case, the petitioner not only failed to prove that
his counsel’s performance was deficient but also failed
to demonstrate that he was prejudiced by the alleged
deficient performance.! A detailed review of this case’s
tangled procedural history is required to place this deci-
sion in its proper context.

'In resolving the petitioner’s claims, we take a different route than the
one taken by this court in the petitioner’s first habeas appeal. We do so on
the basis of additional facts found by the second habeas court on remand.
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This is the petitioner’s second appeal challenging the
denial of his amended petition for a writ of habeas
corpus. In Roger B. v. Commisstoner of Correction,
157 Conn. App. 265, 278-80, 116 A.3d 343 (2015), this
court reversed in part the judgment of the habeas court,
Cobb, J., and remanded the case with direction to hold
a hearing in accordance with State v. Crawford, 202
Conn. 443, 521 A.2d 1034 (1987), regarding the petition-
er's claim that his trial counsel rendered ineffective
assistance by failing to assert a statute of limitations
affirmative defense with respect to the eighteen month
delay between the issuance and execution of the war-
rant for the petitioner’s arrest. On remand, the second
habeas court, Sferrazza, J., denied the amended peti-
tion, concluding that the petitioner failed to establish
that his trial counsel rendered ineffective assistance.
Central to its conclusion was the court’s determination
that Crawford did not apply because the applicable
statute of limitations, General Statutes § 54-193a,” had
been tolled by General Statutes § 54-193 (c), now § 54-
193 (d),? as a result of the petitioner’s relocation outside

2 General Statutes § 54-193a, which is titled, “Limitation of prosecution
for offenses involving sexual abuse of minor,” provides in relevant part:
“Notwithstanding the provisions of section 54-193, no person may be prose-
cuted for any offense, except a class A felony, involving sexual abuse, sexual
exploitation or sexual assault of a minor except within . . . five years from
the date the victim notifies any police officer or state’s attorney acting in
such police officer’s or state’s attorney’s official capacity of the commission
of the offense . . . .”

Although § 54-193a has been amended since the date of the crimes underly-
ing the petitioner’s conviction, the amendments to that statute are not rele-
vant to the claims on appeal. Accordingly, we refer to the current revision
of the statute. We further note that this court has applied Crawford when
considering statute of limitations claims under § 54-193a. See Roger B. v.
Commissioner of Correction, supra, 157 Conn. App. 274 n.8; State v. Derks,
155 Conn. App. 87, 93-95, 108 A.3d 1157, cert. denied, 315 Conn. 930, 110
A.3d 432 (2015); see generally Gonzalez v. Commissioner of Correction,
122 Conn. App. 271, 999 A.2d 781, cert. denied, 298 Conn. 913, 4 A.3d
831 (2010).

? General Statutes § 54-193 (d) provides: “If the person against whom an
indictment, information or complaint for any of said offenses is brought
has fled from and resided out of this state during the period so limited, it
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Connecticut. In a subsequent articulation, the second
habeas court found that the petitioner was elusive,
unavailable, and unapproachable when he left Connect-
icut and that he had failed to present evidence that the
state could not demonstrate that the delay in executing
the warrant was reasonable.

In this certified appeal, the petitioner claims that the
second habeas court improperly (1) determined that
§ 54-193 (d) tolled the statute of limitations in analyzing
whether trial counsel rendered ineffective assistance
by failing to raise a statute of limitations affirmative
defense, (2) concluded that the petitioner was elusive,
and unavailable to and unapproachable by the police,
(3) concluded that he failed to demonstrate that the
state would have been unable to show that the police
had acted reasonably in executing the warrant, and (4)
rejected his claim of ineffective assistance of counsel.
We agree with the petitioner’s first two claims but reject
the latter two. We, therefore, affirm the judgment of
the second habeas court albeit on different grounds.*

Ondirect appeal from the petitioner’s underlying crim-
inal conviction, our Supreme Court concluded that the
jury reasonably could have found the following facts
on the basis of the evidence presented. See State v.
Roger B., 297 Conn. 607, 609, 999 A.2d 752 (2010)

may be brought against such person at any time within such period, during
which such person resides in this state, after the commission of the offense.”

In this opinion, we refer to the current codification of the statute, i.e.,
§ 54-193 (d).

In State v. Ward, 306 Conn. 698, 52 A.3d 591 (2012), our Supreme Court
placed judicial gloss on the term fled, which previously had been undefined.
Specifically, the court construed fled to mean “when a defendant absents
himself from the jurisdiction with reason to believe that an investigation
may ensue as the result of his actions.” Id., 711.

1 “[T]his court repeatedly has observed, if a trial court reaches a correct
decision but on mistaken grounds, an appellate court will sustain the trial
court’s action if proper grounds exist to support it . . . .” (Internal quotation
marks omitted.) Stevens v. Commissioner of Correction, 112 Conn. App.
385, 394, 963 A.2d 62 (2009), quoting State v. Johnson, 289 Conn. 437, 450
n.16, 958 A.2d 713 (2008).
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(affirming conviction of sexual assault and risk of injury
to child). In 1995, the petitioner lived with his girlfriend
and her three children, two girls and a boy. Id., 609.
The girls shared a bedroom, and almost nightly, the
petitioner awakened the older of the two and took her
to the living room where he sexually assaulted her.
Id. In 1996, the petitioner, his girlfriend, and her chil-
dren moved to a new home. Id., 610. In the new home,
the petitioner awakened the younger girl, took her to
another room, and sexually assaulted her. Id.

The petitioner’s girlfriend was institutionalized in
the fall of 1999, and the petitioner became the sole
caretaker of the children until Department of Children
and Families (department) personnel removed them
because the petitioner was not one of the children’s
relatives. Id. In time, the girls were placed together in
a foster home. Id. A few months thereafter, the older
girl disclosed to her boyfriend, and later to her foster
mother, that the petitioner had abused her. Id. When
the younger girl told her foster mother that the peti-
tioner had abused her as well, the foster mother
reported the allegations to department personnel. Id.

Department personnel reported the girls’ allegations
of abuse to the New Milford Police Department (police).
Roger B. v. Commissioner of Correction, supra, 157
Conn. App. 272. On July 17, 2000, Detective James M.
Mullin watched a forensic interview of the girls. Id. On
August 31, 2000, the petitioner gave Mullin a statement
and permission for the police to search his apartment
and storage unit. Id. The petitioner left Connecticut
approximately five months after he gave the statement
to Mullin. Id.

The police completed their investigation in 2000 and
discovered no additional evidence between 2000 and
2005. Id. On July 6, 2005, the police obtained a warrant
to arrest the petitioner. Id. When the petitioner left
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Connecticut, he moved to Indiana, where he had several
addresses, including a post office box. He later moved
to Alabama where United States marshals found him
in November, 2006. Id., 272-73. The state’s attorney
authorized the petitioner’s extradition from Alabama,
and he was transported to New York. Id. Mullin exe-
cuted the arrest warrant on January 24, 2007. 1d., 273.
The petitioner was charged in a substitute information
with offenses that occurred on various dates between
October 1, 1995, and February 1, 2000. A jury found the
petitioner guilty of one count of sexual assault in the
first degree in violation of General Statutes § 53a-70 (a)
(2), two counts of sexual assault in the fourth degree
in violation of General Statutes § 53a-73a (a) (1) (A),
and three counts of risk of injury to a child in violation
of General Statutes § 53-21 (2). In April, 2008, the trial
court, Sheldon, J., sentenced the petitioner to a total
effective term of twenty-nine years in prison, execu-
tion suspended after twenty-three years, and thirty
years of probation. State v. Roger B., supra, 297 Conn.
610-11. The petitioner’s conviction was affirmed on
direct appeal. Id., 621.

The petitioner filed a petition for a writ of habeas
corpus on August 21, 2008, and an amended petition
on August 25, 2011. Roger B. v. Commissioner of
Correction, supra, 157 Conn. 268-69. In his amended
petition, the petitioner alleged that his trial counsel,
Christopher Cosgrove, had rendered ineffective assis-
tance by failing to assert a statute of limitations affirma-
tive defense, among other things. Id., 269. The habeas
court held an evidentiary hearing on the amended peti-
tion and issued a memorandum of decision on August
16, 2013. Id. The habeas court determined that the stat-
ute of limitations at issue was § 54-193a, which contains
a five year statute of limitations. See footnote 2 of
this opinion.
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With respect to the performance prong of Strickland
and the statute of limitations affirmative defense, the
habeas court quoted State v. Crawford, supra, 202 Conn.
450, for the proposition that “[w]hen an arrest warrant
has been issued, and the prosecutorial official has
promptly delivered it to a proper officer for service, he
has done all he can under our existing law to initiate
prosecution and to set in motion the machinery that
will provide notice to the accused of the charges against
him . . . .” (Internal quotation marks omitted.) Roger
B. v. Commissioner of Correction, supra, 157 Conn.
App. 276. The habeas court found that Cosgrove had
“reviewed the statute of limitations issue when he
received the case, did the math, and determined that
the warrant was executed within the applicable statute
of limitations period. Accordingly, he did not act defi-
ciently in not filing a motion to dismiss the charges

As to the prejudice prong of Strickland v. Washing-
ton, supra, 466 U.S. 687, the habeas court “found that
the petitioner [had] failed to provide any credible evi-
dence to establish that he was prejudiced at trial by
[Cosgrove’s] failure to challenge the warrant as stale
or the delay in executing it.” (Internal quotation marks
omitted.) Roger B. v. Commissioner of Correction,
supra, 157 Conn. App. 275. The habeas court, therefore,
denied the petition for a writ of habeas corpus and,
thereafter, denied a petition for certification to appeal.
Id., 267.

The petitioner filed his first habeas appeal on Septem-
ber 30, 2013; id., 269; claiming that the habeas court
had abused its discretion by denying his petition for
certification to appeal; id., 267; and improperly had
concluded that Cosgrove had not rendered ineffective
assistance because the habeas court “failed to address
the postwarrant delay [in executing the warrant], find-
ing only that [trial counsel] reasonably calculated that
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the warrant had been issued within the period of limita-
tion.” (Internal quotation marks omitted.) Id., 276. The
petitioner argued that Cosgrove’s failure to assert a
statute of limitations affirmative defense constituted
ineffective assistance pursuant to State v. Crawford,
supra, 202 Conn. 443, and State v. Ali, 233 Conn. 403,
660 A.2d 337 (1995). Roger B. v. Commissioner of Cor-
rection, supra, 157 Conn. App. 271. Moreover, he con-
tended that the issuance of the warrant for his arrest
did not satisfy the statute of limitations because the
warrant was not executed without unreasonable delay.
Id. Although the warrant had been issued on July 6,
2005, it was not executed until January 24, 2007. See id.

The petitioner noted that our Supreme Court has held
that the “timely issuance of the arrest warrant [satisfied]
the statute of limitations in the absence of an eviden-
tiary showing of unreasonable delay in its service upon
the defendant.” State v. Crawford, supra, 202 Conn.
4525 In Ali, our Supreme Court held that “in order to
toll the statute of limitations, an arrest warrant, when
issued within the limitations of § 54-193 (b), must be
executed without unreasonable delay.” State v. Ali,
supra, 233 Conn. 415. The petitioner further contended
that Cosgrove’s failure to assert an affirmative defense
rendered his performance deficient and that, if the stat-
ute of limitations defense had been asserted, the out-
come of the criminal trial would have been different.
Roger B. v. Commissioner of Correction, supra, 157
Conn. App. 272.

This court agreed with the petitioner that the habeas
court’s analysis under § 54-193 (c) was improper, as it
failed to consider whether the delay in serving the war-
rant after it was issued was unreasonable. The habeas

®The statute of limitations at issue in Crawford was General Statutes
(Rev. to 1983) § 54-193 (b). State v. Crawford, supra, 202 Conn. 445-46 n.4.
This court, however, has applied Crawford when considering statute of
limitations claims under § 54-193a.
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court’s “discussion of the petitioner’s claim that [Cos-
grove] was ineffective in failing to assert a statute of
limitations affirmative defense was limited to the issu-
ance of the warrant within the statute of limitations.
Although the habeas court discussed the delay in execu-
tion of the warrant as it affected the petitioner’s defense,
the court focused on Cosgrove’s testimony that no wit-
nesses went missing and that the witnesses were able
to recall the events in concluding that the petitioner’s
defense had not been hindered.” Id., 278. This court
stated that a proper resolution of the petitioner’s claim
under State v. Crawford, supra, 202 Conn. 443, and
State v. Alt, supra, 233 Conn. 403, required the habeas
court to consider whether “there was a reasonable prob-
ability that the petitioner would have succeeded on a
statute of limitations affirmative defense that was based
on unreasonable delay in executing the warrant. Such
analysis would include considering whether the peti-
tioner had [put] forth evidence to suggest that [he] was
not elusive, was available and was readily approach-
able, such that the burden [would have] shift[ed] to the
state to prove that the delay in executing the warrant
was not unreasonable. State v. Woodtke, [130 Conn.
App. 734, 740, 25 A.3d 699 (2011)]; see Gonzalez v.
Commissioner of Correction, [122 Conn. App. 271, 286
and n.6, 999 A.2d 781, cert. denied, 298 Conn. 913, 4
A.3d 831 (2010)] . . . .” (Emphasis added; internal quo-
tation marks omitted.) Roger B. v. Commaissioner of
Correction, supra, 157 Conn. App. 278-79.

In addition, this court concluded that the record was
inadequate to review the alternative ground proffered
by the respondent, the Commissioner of Correction, to
affirm the habeas court’s judgment, which was that trial
counsel was not ineffective in failing to challenge the
eighteen month delay in the service of the warrant
“Ib]ecause [the] petitioner’s decision to flee the state
tolled the statute of limitations,” pursuant to § 54-193
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(d) and State v. Ward, 306 Conn. 698, 711, 52 A.3d 591
(2012). Roger B.v. Commissioner of Correction, supra,
157 Conn. App. 279-80 n.11.° This court, therefore,
reversed the judgment in part and remanded the case
for a new hearing at which the petitioner could “present
his claim that his trial counsel was ineffective for failing
to raise a statute of limitations affirmative defense.”’
Id., 280. The respondent was not precluded from raising
his alternative ground for affirmance on remand. Id.,
280 n.11.

On remand, the petitioner filed a pretrial brief in
which he set forth the evidence adduced at the first
habeas trial, “suggest[ing] that [he] was not elusive,
was available and was readily approachable,” and
argued that, given such evidence, the respondent bore
the burden of proving that the delay in executing the
warrant was not unreasonable. (Internal quotation
marks omitted.)

The second habeas court held a hearing on August
29, 2016, receiving evidence solely on the claim that
Cosgrove had rendered ineffective assistance by failing
to pursue a statute of limitations affirmative defense
to the criminal charges against the petitioner.® The court

5 “In support of [the alternative basis], the respondent relies on State v.

Ward, supra, 306 Conn. 698, interpreting General Statutes (Rev. to 1987)
§ 54-193 (c), which is now § 54-193 (d), and provides: ‘If the person against
whom an indictment, information or complaint for any of said offenses is
brought has fled from and resided out of this state during the period so
limited, it may be brought against such person at any time within such
period, during which such person resides in this state, after the commission
of the offense.” ” Roger B. v. Commissioner of Correction, supra, 157 Conn.
App. 279 n.11.

"The judgment was reversed only with respect to the petitioner’s claim
that Cosgrove rendered ineffective assistance for failing to assert a statute
of limitations affirmative defense. The judgment denying the petitioner’s
remaining claims of ineffective assistance of trial counsel was affirmed in
all other respects. Roger B. v. Commissioner of Correction, supra, 157 Conn.
App. 289.

8 The parties stipulated to the admission of all exhibits offered at the first
habeas trial, as well as the transcripts from that proceeding. The petitioner
rested on his pretrial brief and called no witnesses, stating that there was
an adequate factual basis in the existing record on which the court could
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issued a memorandum of decision on November 23,
2016, in which it denied the petitioner’s amended peti-
tion. Thereafter, the court granted the petition for certi-
fication to appeal.

The petitioner appealed, claiming that in analyzing
his ineffective assistance of counsel claim, the second
habeas court (1) incorrectly determined that § 54-193
(d) tolled the statute of limitations and (2) improperly
rejected his claim of ineffective assistance of counsel.’
The appeal initially was argued on March 21, 2018. On
July 31, 2018, we sua sponte issued an articulation order
stating that “[t]his court retains jurisdiction over this
appeal and the case is remanded to [the second habeas
court] for further factual findings on the basis of the
existing record. See Barlow v. Commissioner of Correc-
tion, 328 Conn. 610, 614-15, 182 A.3d 78 (2018);" Prac-
tice Book § 60-2 (8). In particular, the court is to make

render a decision. The respondent presented testimony from Cosgrove. At
the conclusion of Cosgrove’s testimony, the second habeas court asked
counsel for the respondent whether she would be raising the issue of § 54-
193 (d), given footnote 11 of this court’s opinion in Roger B. v. Commissioner
of Correction, supra, 157 Conn. App. 279. See footnote 5 of this opinion.
The respondent filed a posttrial brief raising that issue, to which the peti-
tioner replied.

°In his appellate brief, the petitioner maintained that (1) the respondent
abandoned any claim that § 54-193 (d) is applicable, (2) the second habeas
court ignored controlling precedent when applying § 54-193 (d) rather than
State v. Crawford, supra, 202 Conn. 443, (3) § 54-193 (d) is inapposite when
a suspect has been identified and an arrest warrant has been issued, (4)
indefinite tolling is disfavored by the law, (5) the second habeas court’s
findings of fact do not support the application of § 54-193 (d) as construed
by State v. Ward, supra, 306 Conn. 698, (6) interpreting § 54-193 (d) to
apply under the circumstances presented in the present case renders it
an unconstitutional violation of equal protection law, (7) the petitioner
established that he was easily accessible and not elusive as required by
Crawford, (8) the respondent, when given a second chance, offered no
evidence to show the delay in serving the warrant was not unreasonable,
and (9) defense counsel rendered ineffective assistance in failing to assert
a statute of limitations defense and the petitioner was prejudiced thereby.

1 A reviewing court may remand a case to the trial court to make additional
factual findings. Barlow v. Commissioner of Correction, supra, 328 Conn.
614-15.
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factual findings related to the petitioner’s statute of lim-
itations defense as discussed by this court in Roger B.
v. Commissioner of Correction, [supra, 157 Conn. App.
278-79] . . . including whether the petitioner was not
elusive, was available and was readily approachable,
and if so, whether the delay in executing the warrant
was unreasonable.”

The second habeas court issued its articulation on
August 7, 2018, finding in part that the petitioner knew
of the sexual misconduct complaints against him when
he left Connecticut and that he was elusive, unavailable,
and unapproachable by Connecticut law enforcement,
except through extradition. Moreover, the petitioner
failed to demonstrate that a reasonable likelihood exists
that the state would have been unable to show that the
police acted reasonably and did not generate unjustifi-
able delay in executing the warrant.

On August 10, 2018, the petitioner filed a motion to
correct an allegedly erroneous factual finding in the
articulation and a motion for additional briefing on the
second habeas court’s formulation and application of
the law. We denied the petitioner’s motion to correct,
but granted the motion for supplemental briefing. After
the parties submitted supplemental briefs, we heard
additional argument from the parties on January 8, 2019.
Although we agree with the petitioner that the second
habeas court improperly determined that the petition-
er’s claim was controlled by § 54-193 (d), rather than
Crawford, we conclude that the court properly deter-
mined that Cosgrove’s legal representation was not defi-
cient, and that the petitioner failed to prove prejudice in
that he failed to present evidence that it was reasonably
likely that the state could not present evidence that the
delay in executing the warrant was reasonable.
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I

STATUTE OF LIMITATIONS AFFIRMATIVE DEFENSE

On appeal, the petitioner claims that the second
habeas court improperly (1) determined that § 54-193
(d) tolled the statute of limitations in analyzing whether
Cosgrove rendered ineffective assistance by failing to
raise a statute of limitations affirmative defense, (2)
concluded that the petitioner was elusive, unavailable,
and unapproachable by the police, and (3) concluded
that he failed to show that it was unlikely that the state
would have been unable to prove that the police had
acted reasonably in executing the warrant. We agree
with the petitioner’s first two claims, but not his third.

“Our standard of review of a habeas court’s judgment
on ineffective assistance of counsel claims is well set-
tled. The habeas court is afforded broad discretion in
making its factual findings, and those findings will not
be disturbed unless they are clearly erroneous. . . .
The application of the habeas court’s factual findings
to the pertinent legal standard, however, presents a
mixed question of law and fact, which is subject to
plenary review. . . . Therefore, our review of whether
the facts as found by the habeas court constituted a
violation of the petitioner’s constitutional right to effec-
tive assistance of counsel is plenary.” (Citation omitted,;
internal quotation marks omitted.) Sanders v. Commis-
stoner of Correction, 169 Conn. App. 813,822, 1563 A.3d 8
(2016), cert. denied, 325 Conn. 904, 156 A.3d 536 (2017).

“To the extent that we are required to review conclu-
sions of law or the interpretation of the relevant statute
by the [habeas] court, we engage in plenary review.”
Location Realty, Inc. v. Colaccino, 287 Conn. 706, 717,
949 A.2d 1189 (2008); see also Washington v. Commis-
stoner of Correction, 287 Conn. 792, 799-800, 950 A.2d
1220 (2008). “[W]hen the plaintiff asserts that the facts
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found were insufficient to support the court’s legal con-
clusion, th[e] issue presents a mixed question of law
and fact to which we apply plenary review. . . . We
must therefore decide whether the court’s conclusions
are legally and logically correct and find support in the
facts that appear in the record.” (Internal quotation
marks omitted.) State v. Derks, 155 Conn. App. 87, 92,
108 A.3d 1157, cert. denied, 315 Conn. 930, 110 A.3d
432 (2015).

The second habeas court issued a memorandum of
decision following the remand hearing, in which it made
the following findings of fact. “On July 6, 2005, an arrest
warrant issued authorizing the apprehension of the
petitioner for having sexually assaulted his girlfriend’s
two young daughters . . . from October, 1995, to Feb-
ruary, 2000. The pertinent statute of limitations was
. . . §54-193a, which permitted prosecution for such
crimes within a period of five years from the time when
the victims notified law enforcement officials of the

assaults. Unquestionably, the arrest warrant
issued within the designated period of time. The [police]
promulgated a wanted persons notice regarding the
petitioner on July 7, 2005, one day after the judicial
authority issued the arrest warrant.” The court also
found that approximately four years before the arrest
warrant was issued, the petitioner had left Connecticut.
United States marshals located him in Alabama, where
he was apprehended on December 11, 2006. The police
returned him to Connecticut and executed the arrest
warrant on January 24, 2007.

The court stated: “[O]bviously, the date of arrest,
January 24, 2007, was beyond the five year time limit
afforded by § 54-193a for offenses committed between
1995 and 2000.” “Cosgrove recognized a possible viola-
tion of the statute of limitations. He researched that
issue and discussed the question with appellate lawyers
for the Office of the Chief Public Defender. As a result,
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[Cosgrove] opined that, without proof of actual preju-
dice to the petitioner caused by the delay, no viable
statute of limitations affirmative defense existed. [Cos-
grove] explained his legal opinion to the petitioner, and
he declined to present such a defense at trial. . . .

“Cosgrove represented the petitioner within the
bounds of effective assistance by deciding not to raise
a statute of limitations defense. Central to this . . .
finding is that [Cosgrove’s] assessment of the law
regarding execution of a stale warrant was correct; that
is, the running of the allotted time for service of the
arrest warrant was tolled by . . . § 54-193 (d) in light
of the petitioner’s relocation outside Connecticut. The
result was that both the issuance and service of the
arrest warrant occurred within the five year period, as
expanded by the petitioner’s absence from Connecti-
cut. . . .

“The legal significance of [the] application of § 54-
193 [(d)] is that the entire question of unreasonable
delay becomes one of a denial of due process rather
than a statute of limitations violation. This is because
the rule announced in State v. Crawford, [supra, 202
Conn. 443], becomes inapposite. In Crawford, our
Supreme Court held that, even where an arrest warrant
has issued within the statute of limitations, that warrant
must be served without unreasonable delay . . . . But
in Crawford, the arrest came after the five year [limita-
tion period] had elapsed.

“In footnote 8 [of its opinion, the court in Crawford]
explicitly stated that its decision avoided any consider-
ation of tolling under § 54-193 [(d)] because the [state]
failed to raise that question in that case. . . . Thus, the
Crawford holding only applies to situations where no
tolling under § 54-193 [(d)] comes into play to bring
the service of the arrest warrant within the five year
[limitation period] such that the warrant cannot be
deemed stale. . . .
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“IT]he analysis set forth in [Crawford] arrives at the
proper interpretation of the meaning of the word prose-
cution necessary to satisfy a purely statutory rule,
namely, that [the] time constraint set forth in § 54-193a,
in the situation when the issuance of an arrest warrant
and the execution of it fall on opposite sides of the
mandated time limit. Where, as in the present case,
both issuance and service take place within the five
year period, as elongated by the tolling provision con-
tained in § 54-193 [(d)] because the petitioner relocated
outside of Connecticut during the five year period, the
trial court would never have had occasion to address
the Crawford holding. . . .

“Thus, [Cosgrove’s] opinion, that a statute of limita-
tions affirmative defense was unlikely to succeed with-
out a showing of actual prejudice sufficient to establish
an unfair trial, was accurate. The court finds that the
petitioner has failed to satisfy his burden of proving,
by a preponderance of the evidence, either prong of
the [Strickland v. Washington, supra, 466 U.S. 668]
standard.” (Citations omitted; emphasis omitted; inter-
nal quotation marks omitted.)

A

The petitioner claims that the second habeas court
wrongly concluded that § 54-193 (d), not State v. Craw-
ford, supra, 202 Conn. 450-52, governs the resolution
of his claim that Cosgrove rendered ineffective assis-
tance by failing to raise a statute of limitations affirma-
tive defense with respect to the eighteen month delay
between the issuance and the execution of the arrest
warrant. We agree with the petitioner that Crawford,
not the statute, is controlling.

“An accused’s primary protection from having to
answer to stale criminal charges is the statute of limita-
tions.” State v. Echols, 170 Conn. 11, 16-17, 364 A.2d
225 (1975). “A statute of limitations . . . [ensures] that
a defendant receives notice, within a prescribed time,
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of the acts with which he is charged, so that he and
his lawyers can assemble the relevant evidence [to pre-
pare a defense] before documents are lost [and] memo-
rlies] fade . . . .” (Citation omitted; internal quotation
marks omitted.) State v. Jennings, 101 Conn. App. 810,
818, 928 A.2d 541 (2007). “The policies underlying stat-
utes of limitations are best served when exceptions are
interpreted narrowly in favor of the accused and the
state has a strong incentive to ensure that a defendant
is provided timely notice of charges.” State v. Swebilius,
325 Conn. 793, 814, 159 A.3d 1099 (2017). “A statute of
limitations claim is an affirmative defense for which
the burden rests with the defendant to prove the ele-
ments of the defense by a preponderance of the evi-
dence.” State v. Woodtke, supra, 130 Conn. App. 740.

“A statute of limitations affirmative defense on the
basis of unreasonable delay in execution of the warrant
is properly considered according to the framework set
forth in [State v. Crawford, supra, 202 Conn. 450] and
articulated in subsequent appellate decisions.” Roger
B. v. Commissioner of Correction, supra, 157 Conn.
App. 273. Pursuant to Crawford, “[w]hen an arrest war-
rant has been issued, and the prosecutorial official has
promptly delivered it to a proper officer for service, he
has done all he can under our existing law to initiate
prosecution and to set in motion the machinery that
will provide notice to the accused of the charges against
him. When the prosecutorial authority has done every-
thing possible within the period of limitation to evi-
dence and effectuate an intent to prosecute, the statute
of limitations is [satisfied]."! . . . An accused should

'In State v. Ali, supra, 233 Conn. 413 n.8, our Supreme Court explained
that Crawford “used the term ‘tolled,” as well as other forms of the verb
‘toll,” in connection with § 54-193 (b) merely to describe the practical effect
of a delay in the execution of an arrest warrant. Of course, in light of the
traditional meaning of the term ‘toll’ within the parlance of statutes of
limitations, namely as a synonym for ‘suspended’; see Black’s Law Dictionary
(6th Ed. 1990); a ‘prosecution’ within the applicable time period satisfies,
rather than ‘tolls,’ the statute of limitations. Only § 54-193 [(d)] specifically
concerns the tolling of the statute of limitations.” (Emphasis added.)
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not be rewarded, absent evidence of a lack of due dili-
gence on the part of the officer charged with executing
the warrant, for managing to avoid apprehension to a
point in time beyond the period of limitation.
[Hlowever . . . some [time] limit as to when an arrest
warrant must be executed after its issuance is necessary
in order to prevent the disadvantages to an accused
attending stale prosecutions . . . .” (Citation omitted,;
footnote added and footnote omitted.) State v. Craw-
ford, supra, 450.

Adopting the approach of the Model Penal Code,"
the court in Crawford held: “[IIn order to [satisfy] the
statute of limitations, an arrest warrant, when issued
within the time limitations of § 54-193 (b),” must be
executed without unreasonable delay. . . . We do not
adopt a per se approach as to what period of time to
execute an arrest warrant is reasonable. A reasonable
period of time is a question of fact that will depend on
the circumstances of each case. If the facts indicate
that an accused consciously eluded the authorities, or
for other reasons was difficult to apprehend, these fac-
tors will be considered in determining what time is
reasonable. If, on the other hand, the accused did not
relocate or take evasive action to avoid apprehension,
failure to execute an arrest warrant for even a short
period of time might be unreasonable and fail to [satisfy]

12 “[A] prosecution is commenced either when an indictment is found [or
an information filed] or when a warrant or other process is issued, provided
that such warrant . . . is executed without unreasonable delay.” 1 A.L.L
Model Penal Code and Commentaries (1985) § 1.06 (5), p. 9.

13 General Statutes § 54-193 (b), which is within the section titled, “Limita-
tion of prosecution for certain violations or offenses,” provides: “No person
may be prosecuted for any offense, other than an offense set forth in subsec-
tion (a) of this section, for which the punishment is or may be imprisonment
in excess of one year, except within five years next after the offense has
been committed.”

Although § 54-193 (b) has been amended since the date of the crimes
underlying the petitioner’s conviction, the amendments to that statute are
not relevant to the claim on appeal. Accordingly, we refer to the current
revision of the statute.
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the statute of limitations.” (Citation omitted; emphasis
added; footnote added.) Id., 450-51. Moreover, the
“timely issuance of the arrest warrant [satisfied] the
statute of limitations in the absence of an evidentiary
showing of unreasonable delay in its service upon the
defendant.” Id., 452."

On the basis of footnote 8 in Crawford, the habeas
court in the present case and the respondent both postu-
late that controlling precedent does not require the
application of Crawford to the petitioner’s claim. Not-
withstanding the footnote, the court in Crawford sum-
marized the proper application of §54-193 (d) as
follows: “[Section 54-193 [(d)] . . . which tolls the stat-
ute as to the person who has fled from and resides
outside the state after the commission of the offense,
simply extends the time within which an indictment,
information or complaint may be brought.” (Emphasis
added; internal quotation marks omitted.) Id., 450 n.12.

In State v. Ali, supra, 233 Conn. 412, however, our
Supreme Court held that the defendant’s departure from
the state was not dispositive of his unreasonable delay
claim because “the outcome [was] controlled by [Craw-
ford].” Our Supreme Court explicitly rejected the state’s
argument that “by leaving the jurisdiction immediately
after the . . . incident, the defendant intended to
evade the authorities and . . . the statute of limitations
was satisfied.” Id. Connecticut courts consistently have
applied this framework to claims of unreasonable delay
in the execution of an arrest warrant issued within the
limitation period, regardless of whether a defendant
has relocated outside the state. See State v. Figueroa,
235 Conn. 145, 177-78, 665 A.2d 63 (1995); State v.

4 Our Supreme Court did not consider the effect of § 54-193 (d), if any,
because “[t]he prosecution [did] no[t] claim that the defendant was out of
the state at any period after the commission of the offenses charged . . . .”
State v. Crawford, supra, 202 Conn. 447 n.8.
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Derks, supra, 155 Conn. App. 93-95; Axel D. v. Commis-
sitoner of Correction, 135 Conn. App. 428, 434-36, 41
A.3d 1196 (2012); Gonzalez v. Commissioner of Correc-
tion, supra, 122 Conn. App. 276-77; Thompson v. Com-
maissioner of Correction, 91 Conn. App. 205, 210-12
880 A.2d 965 (2005), appeal dismissed, 280 Conn. 509,
909 A.2d 946 (2006).

In the present case, the information was filed within
the five year limitation period, when the judicial author-
ity signed the petitioner’s arrest warrant on July 6, 2005.
Because the warrant was issued within the limita-
tion period, § 54-193 (d) became irrelevant. The only
question that remained was whether the warrant was
executed without unreasonable delay. See State v.
Crawford, supra, 202 Conn. 451-52. We reject the sec-
ond habeas court’s conclusion that the statute extended
the time in which the warrant could be served. We
conclude, therefore, that the habeas court incorrectly
determined that § 54-193 (d), not Crawford, is the con-
trolling law on a statute of limitations affirmative
defense in the present case.

B

The petitioner also claims that the second habeas
court improperly found that (1) he was elusive, unavail-
able, and unapproachable, and (2) the execution of the
warrant was reasonable. We agree with the petitioner
that the court erred in finding that he was elusive,
unavailable, and unapproachable, but disagree that the
court improperly determined that the delay in executing
the warrant was reasonable.

Following oral argument in March, 2018, we ordered
the second habeas court to articulate its findings as to
“whether the petitioner was not elusive, was available
and was readily approachable, and if so, whether the
delay in executing the warrant was unreasonable.” In
its August 7, 2018 articulation, the second habeas court
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made the following factual findings: “[I]t is incontro-
vertible that the petitioner knew of the sexual miscon-
duct complaints against him before he moved to Indiana
and Alabama. He remained out of Connecticut for the
entire time between the issuance of the arrest warrant
on July 7, 2005, to his apprehension in Alabama on
December 11, 2006, and extradition to Connecticut.
Upon his return to Connecticut, the arrest warrant was
served. The court, guided by State v. Ward, [supra,
306 Conn. 698], finds that the petitioner was elusive,
unavailable, and unapproachable by Connecticut law
enforcement personnel except through extradition.

“Alternatively, employing the common meanings of
elusive, available, and approachable, uninfluenced by
the holding of State v. Ward, supra, [306 Conn. 698],
the court also finds that the petitioner acted elusively
and was unavailable and unapproachable. [The police]
interviewed the petitioner regarding the allegations of
child molestation against him in August, 2000. The peti-
tioner acknowledged that he knew, at that time, that the
victims had undergone forensic interviews. In January,
2001, about five months later, he [left] Connecticut for
Indiana, where he [married] a woman he met online
and [began] a new life. He moved from Indiana to Ala-
bama in September, 20006.

“The petitioner testified at the first habeas trial . . .
and he never stated that he left a forwarding address
upon his departure from Connecticut. Nor was any
other evidence adduced at either habeas hearing that
he notified any governmental agency in Connecticut,
such as the United States Postal Service, about his new
residence in Indiana. While it is true that he never con-
cealed his identity while in Indiana or Alabama, that
circumstance falls short of proving, by a preponder-
ance of the evidence, that he remained available and
approachable to Connecticut law enforcement officers
while in those states.”
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1

The petitioner claims that the second habeas court
improperly found that he was elusive and unavailable
to and unapproachable by the police. We agree.

The petitioner does not take issue with the facts
found by the second habeas court, but disputes its con-
clusions that he was elusive, unavailable, and unap-
proachable. The court predicated its findings on the
fact that the petitioner knew that there was an ongoing
criminal investigation, that he left Connecticut approxi-
mately five months after he gave a statement to the
police and permitted them to search his property. The
court relied on language in Ward, specifically, “§ 54-
193 [(d)] may toll the statute of limitations when a
defendant absents himself from the jurisdiction with
reason to believe that an investigation may ensue as
the result of his actions.” State v. Ward, supra, 306
Conn. 711. Ward, however, is factually distinct from
the present case. In that case, the defendant, a Massa-
chusetts resident, whose employment took him to Con-
necticut; id., 704; sexually assaulted the victim in her
Killingly home in 1988. Id., 701. The defendant immedi-
ately returned to Massachusetts. Id., 713. The victim
did not know the defendant; id., 701; and his identity
was not discovered until 2006. Id., 704. Following his
conviction of sexual assault in the first degree, the
defendant appealed and claimed, in part, that the trial
court had improperly denied his motion to dismiss the
charges pursuant to § 54-193 (b). Id., 700-701.

On appeal, the defendant argued that the state “did
not present any evidence to show that he was aware
of a criminal investigation against him and that he fled
in order to avoid prosecution. In response, the state
contend[ed] that the term fled does not require an intent
to avoid arrest or prosecution and that any absence
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from the jurisdiction, regardless of intent, tolls the stat-
ute of limitations. [Our Supreme Court agreed] with the
state that the plain language of § 54-193 [(d)] does not
require the defendant to leave the state with the intent
of avoiding prosecution.” Id., 710. The court ascertained
that the term fled means, in the context of § 54-193 (d),
to run from an investigation. Id., 711. It reviewed the
facts and determined that “it [was] undisputed that the
defendant returned to Massachusetts after the commis-
sion of a crime and continued to reside there until
his arrest more than twenty years later.” Id., 713. It
concluded, therefore, that the state had presented suffi-
cient evidence to toll the statute of limitations. Id.,
713-14.

The issue in the present case, however, is not whether
the statute of limitations had been tolled while the peti-
tioner was absent from the state or even why he left
the state. The issue is whether he was elusive, unavail-
able, or unapproachable once the warrant for his arrest
had been issued. Section 54-193 (d) “simply extends
the time within which an indictment, information or
complaint may be brought.” (Internal quotation marks
omitted.) State v. Crawford, supra, 202 Conn. 450 n.12.
Crawford teaches that the “timely issuance of the arrest
warrant [satisfied] the statute of limitations in the
absence of an evidentiary showing of unreasonable
delay in its service upon the defendant.” Id., 452. It is
undisputed that the warrant for the petitioner’s arrest
was issued within the statute of limitations. Factors to
consider when determining whether the warrant was
executed without unreasonable delay are whether the
petitioner was elusive, unavailable and unapproach-
able. Those factors do not come into play until the
warrant has been issued, because the measure of rea-
sonable time is from the date the warrant is issued. In
the present case, the second habeas court considered
the petitioner’s movements that occurred at least four
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years before the warrant was issued. The court made
no factual findings as to the petitioner’s actions follow-
ing the date the warrant was issued, save that he moved
from Indiana to Alabama, demonstrating that he was
elusive and unavailable and unapproachable.® For the
foregoing reasons, the second habeas court erred in its
determination that the petitioner was elusive, unavail-
able, and unapproachable.!

2

The petitioner also claims that the second habeas
court improperly concluded that the delay in executing
the warrant was not unreasonable and that the burden
was on him to prove that the respondent could not
demonstrate that the delay in the execution of the war-
rant was reasonable. We disagree.

The following portion of the second habeas court’s
articulation is relevant to our resolution of the petition-
er’s claim: “Even if the petitioner could establish that
he was available and approachable by the [police] while
he was out of state, the petitioner has failed to demon-
strate that a reasonable likelihood exists that the prose-
cution would have been unable to show that [the police]
acted unreasonably and generated unjustifiable delay
in executing the arrest warrant. It must be kept in mind
that this is a habeas case assessing whether the petition-
er’s defense counsel represented him within the bounds
of reasonable competency by opining that an attack on
the tardiness of arrest would be unsuccessful unless
actual prejudice to the defense resulted from delay.
Present habeas counsel has acknowledged that actual
prejudice never occurred. The burden rests with the

» The evidence showed that the police had the petitioner’s operator’s
license with his current address at the time the warrant was issued.

16 The petitioner also argued that the inferences that the second habeas
court drew from its factual findings are erroneous. We need not address
this argument because we conclude that the court improperly considered
the petitioner’s actions prior to the issuance of the warrant.
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petitioner to prove that . . . Cosgrove’s legal research,
consultation with experienced appellate defense coun-
sel on this issue, and interpretation of the statutes and
relevant case law fell below that exhibited by ordinarily
competent criminal defense practitioners at the time.

“Our Supreme Court has recently reminded the lower
courts, with respect to ineffective assistance claims, it
is the petitioner who bears the burden to prove that his
counsel’s performance was objectively unreasonable.
FEubanks v. Commissioner of Correction, [supra, 329
Conn. 598]. When the record is devoid of evidence on
an essential issue, the decision must be against the
habeas petitioner. Id. This default outcome may even
result in a criminal case where an accused is attempting
to establish the affirmative defense of undue delay
. ... We cannot assume, nor could the trial court, that
the warrant was not executed with due diligence. . . .
[State v. Crawford, supra, 202 Conn. 451]. It is . . .
presumed until the contrary appears that a public offi-
cer acting officially has done his duty. Id.” (Emphasis
altered; internal quotation marks omitted.)

The second habeas court found that the police prom-
ulgated a wanted persons notice one day after the arrest
warrant was judicially authorized and that it is not
known whether the Indiana authorities received notice
or acted upon it. When the police in Alabama appre-
hended the petitioner, he promptly was extradited to
Connecticut and arrested on the warrant.!” Because the
record is bereft of evidence pointing to a lack of dili-
gence on the part of any law enforcement agency, the
second habeas court concluded that the petitioner had
failed to show the existence of a reasonable probability
that at the criminal trial the prosecution would not have
been able to justify the delay between the time the

" The petitioner does not claim that the second habeas court’s underlying
factual findings are clearly erroneous.
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warrant was issued and executed when the petitioner
was outside of Connecticut for the entire time.

On appeal, the petitioner takes issue with the second
habeas court’s finding that the record is bereft of evi-
dence pointing to a lack of diligence on the part of any
law enforcement agency. He claims that his counsel
examined Mullin with respect to actions taken by the
police to locate the petitioner. Indeed, the record dis-
closes that criminal and habeas counsel questioned
Mullin about efforts to locate the petitioner outside
Connecticut. The petitioner, however, has not identified
what specific evidence proves that the delay in serving
the warrant was unreasonable.

“A reasonable period of time is a question of fact
that will depend on the circumstances of each case. If
the facts indicate that an accused consciously eluded
the authorities, or for other reasons was difficult to
apprehend, these factors will be considered in deter-
mining what time is reasonable.” Id. “In ahabeas appeal,
this court cannot disturb the underlying facts found by
the habeas court unless they are clearly erroneous, but
our review of whether the facts as found by the habeas
court constituted a violation of the petitioner’s constitu-
tional right to effective assistance of counsel is ple-
nary.” (Internal quotation marks omitted.) Thompson
v. Commissioner of Correction, 184 Conn. App. 215,
222,194 A.3d 831, cert. denied, 330 Conn. 930, 194 A.3d
778 (2018). “If the facts revealed by the record are
insufficient, unclear or ambiguous as to whether a con-
stitutional violation has occurred, we will not attempt
to supplement or reconstruct the record, or to make
factual determinations, in order to decide the [petition-
er’s] claim.” State v. Golding, 213 Conn. 233, 240, 567
A.2d 823 (1989). As our Supreme Court “frequently has
observed, a trial court is in the best position to observe
the demeanor of the parties, witnesses, jurors and oth-
ers who appear before it.” Hurley v. Heart Physicians,
P.C., 298 Conn. 371, 396, 3 A.3d 892 (2010).
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On the basis of the record before us, we conclude
that the second habeas court’s finding that the peti-
tioner failed to demonstrate that the state could not
prove that the time in which the warrant was served was
reasonable was not in error. The evidence demonstrates
that the petitioner left the state approximately four
years before the warrant was issued; he had numerous
addresses in Indiana, including a post office box num-
ber; he moved to Alabama; and the police made efforts
to locate the petitioner through the United States Mar-
shals Service. The record further demonstrates that
approximately one month after United States marshals
located the petitioner in Alabama, he was extradited
to Connecticut and promptly served with the warrant.

“Connecticut cases have determined that a delay in
executing an arrest warrant is not unreasonable when
a defendant has relocated outside of the state. See, e.g.,
Gonzalez v. Commissioner of Correction, [supra, 122
Conn. App. 285-86] (in habeas corpus case alleging
ineffective assistance of counsel, habeas court found
that petitioner would likely not succeed on motion to
dismiss when he had relocated to Puerto Rico and
authorities did not have his address) . . . Merriam v.
Warden, [Docket No. CV-04-0004319, 2007 WL 2034825,
*14 (Conn. Super. May 25, 2007)] (finding no unreason-
able delay when defendant fled state after learning of
victim’s mother’s intention to contact police and police
continued in their effort to locate him), appeal dis-
missed, 111 Conn. App. 830, 960 A.2d 1115 (2008), cert.
denied, 290 Conn. 915, 965 A.2d 553 (2009); State v.
Tomczak, Superior Court, judicial district of Tolland,
Docket No. CR-9659766 (August 21, 1996) (17 Conn. L.
Rptr. 478) (finding delay of nearly five years reasonable
where defendant left Connecticut before warrant issued
and police continued to make efforts to locate defen-
dant after he left state).” State v. Woodtke, supra, 130
Conn. App. 743-44.
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The petitioner also claims that the habeas court
improperly shifted the burden to him to demonstrate
that the warrant was not served within a reasonable
time. As the second habeas court properly noted, the
burden is on the petitioner to demonstrate that his
counsel’s representation was objectively unreason-
able. See Eubanks v. Commissioner of Correction,
supra, 329 Conn. 598. The petitioner, therefore, failed
to demonstrate that even if Cosgrove asserted a statute
of limitations affirmative defense, it would have been
successful. Consequently, the petitioner has failed to
demonstrate that he was prejudiced or harmed by Cos-
grove’s representation.

II
STRICKLAND ANALYSIS

The petitioner claims that the habeas court improp-
erly determined that Cosgrove did not render ineffective
assistance for failing to assert a statute of limitations
affirmative defense to the criminal charges. We dis-
agree.

Under both the federal and state constitutions a crimi-
nal defendant is entitled to the effective assistance of
counsel. A defendant, however, is not entitled to error
free representation. See Cosby v. Commissioner of Cor-
rection, 57 Conn. App. 258, 259-60, 748 A.2d 352 (2000).
“[A] petitioner [is] not entitled to error free representa-
tion, only representation falling within the range of com-
petence demanded of attorneys in criminal cases . . . .
Without an analysis of whether [an attorney’s] perfor-
mance had fallen below an objective standard of reason-
ableness . . . the habeas court [is] without ground to
determine that there had been deficient performance.”
(Citations omitted; internal quotation marks omitted.)
Commissioner of Correction v. Rodriquez, 222 Conn.
469, 478-79, 610 A.2d 631 (1992), overruled in part on
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other grounds by Simms v. Warden, 229 Conn. 178,
185, 186 n.12, 640 A.2d 601 (1994).

To prevail on a claim of ineffective assistance of
counsel, the petitioner first “must show that counsel’s
performance was deficient. This requires [a] showing
that counsel made errors so serious that counsel was
not functioning as the counsel guaranteed the [peti-
tioner] by the [s]ixth [aJmendment. Second, the [peti-
tioner] must show that the deficient performance
prejudiced the defense. This requires [a] showing that
counsel’s errors were so serious as to deprive the [peti-
tioner] of a fair trial, a trial whose result is reliable. . . .
The sixth amendment, therefore, does not guarantee
perfect representation, only a reasonably competent
attorney.” (Internal quotation marks omitted.) Marshall
v. Commissioner of Correction, 184 Conn. App. 709,
713-14, 196 A.3d 388, cert. denied, 330 Conn. 949, 197
A.3d 389 (2018). The reality is that lawyers, like other
professionals, perform with widely varying levels of
effectiveness. Strickland v. Washington, supra, 466 U.S.
691, does not require error free representation; it
requires competent representation. Id., 690.

As previously stated, “[a] claim of ineffective assis-
tance of counsel consists of two components: a perfor-
mance prong and a prejudice prong.” Gaines v.
Commissioner of Correction, 306 Conn. 664, 678, 51
A.3d 948 (2012). “This requires [a] showing that counsel
made errors so serious that counsel was not functioning
as the counsel guaranteed the defendant by the [s]ixth
[aJmendment. Second, the defendant must show that
the deficient performance prejudiced the defense. This
requires [a] showing that counsel’s errors were so seri-
ous as to deprive the defendant of a fair trial, a trial
whose result is reliable. Unless a defendant makes both
showings, it cannot be said that the conviction . . .
resulted from a breakdown in the adversarial process
that renders the result unreliable.” (Internal quotation
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marks omitted.) Skakel v. Commissioner of Correction,
325 Conn. 426, 442, 159 A.3d 109 (2016). It bears
repeating that “Strickland does not guarantee perfect
representation, only a reasonably competent attorney.
. . . Representation is constitutionally ineffective only
if it so undermined the proper functioning of the advers-
arial process that the defendant was denied a fair trial.”
(Citations omitted; internal quotation marks omitted.)
Harrington v. Richter, 562 U.S. 86, 110, 131 S. Ct. 770,
178 L. Ed. 2d 624 (2011).

With respect to the performance prong, the question
is whether “counsel’s representation fell below an
objective standard of reasonableness.” Strickland v.
Washington, supra, 466 U.S. 688. “As a general rule, a
habeas petitioner will be able to demonstrate that trial
counsel’s decisions were objectively unreasonable only
if there [was] no . . . tactical justification for the
course taken.” (Internal quotation marks omitted.)
Mozell v. Commissioner of Correction, 291 Conn. 62,
79, 967 A.2d 41 (2009). “Counsel’s decision need not
have been the best decision, or even a good one; it need
only fall within the wide range of reasonable decisions
that a defense attorney in counsel’s position might
make. See, e.g., Harrington v. Richter, supra, 562 U.S.
110; Strickland v. Washington, supra, 466 U.S. [689].”
Skakel v. Commissioner of Correction, supra, 325 Conn.
454. “To satisfy the performance prong, a [petitioner]
must demonstrate that counsel made errors so serious
that counsel was not functioning as the counsel guaran-
teed . . . by the [s]ixth [aJmendment [to the United
States constitution].” (Internal quotation marks omit-
ted.] Small v. Commissioner of Correction, 286 Conn.
707, 713, 946 A.2d 1203, cert. denied sub nom. Small
v. Lantz, 555 U.S. 975, 129 S. Ct. 481, 172 L. Ed. 2d
336 (2008).

“IT]he performance inquiry must be whether coun-
sel’s assistance was reasonable considering all the cir-
cumstances. . . . Judicial scrutiny of counsel’s
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performance must be highly deferential. It is all too
tempting for a defendant to second-guess counsel’s
assistance after conviction or adverse sentence, and it
is all too easy for a court, examining counsel’s defense
after it has proved unsuccessful, to conclude that a
particular act or omission of counsel was unreasonable.

A fair assessment of altorney performance
requires that every effort be made to eliminale the
distorting effects of hindsight, to reconstruct the cir-
cumstances of counsel’s challenged conduct, and to
evaluate the conduct from counsel’s perspective at the
time.” (Emphasis added; internal quotation marks omit-
ted.) Skakel v. Commissioner of Correction, supra, 325
Conn. 443.

“Because of the difficulties inherent in making [this]
evaluation, a court must indulge a strong presumption
that counsel’s conduct falls within the wide range of
reasonable professional assistance, that is, the defen-
dant must overcome the presumption that, under the
circumstances, the challenged action might be consid-
ered sound trial strategy. . . . There are countless
ways to provide effective assistance in any given case.
Even the best criminal defense attorneys would not
defend a particular client in the same way. . . . Thus,
a court deciding an actual ineffectiveness claim must
judge the reasonableness of counsel’s challenged con-
duct on the facts of the particular case, viewed as of
the time of counsel’s conduct. . . . At the same time,
the court should recognize that counsel is strongly pre-
sumed to have rendered adequate assistance and [to
have] made all significant decisions in the exercise of
reasonably professional judgment.” (Internal quotation
marks omitted.) Id., 443-44.

“IT]he United States Supreme Court has emphasized
that a reviewing court is required not simply to give
[the trial attorney] the benefit of the doubt . . . but to
affirmatively entertain the range of possible reasons
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. counsel may have had for proceeding as [he] did
. . . . [SJtrategic choices made after thorough investi-
gation of law and facts relevant to plausible options
are virtually unchallengeable; [but] strategic choices
made after less than complete investigation are reason-
able precisely to the extent that reasonable professional
judgments support the limitations on investigation.”
(Internal quotation marks omitted.) Brian S. v. Com-
missioner of Correction, 172 Conn. App. 535, 53940,
160 A.3d 1110, cert. denied, 326 Conn. 904, 163 A.3d
1204 (2017).

In the present case, both the first and the second
habeas courts found facts that supported their conclu-
sions that Cosgrove’s representation did not fall below
that of criminal defense counsel guaranteed by the sixth
amendment. Even though we conclude that both courts
incorrectly analyzed the statute of limitations affirma-
tive defense pursuant to § 54-193 (d), their analysis
of the Strickland performance prong was reasonable
and proper. The first habeas court found that Cosgrove
“did not consider challenging the warrant delays in
executing or serving the warrant because he did not
believe that there was a basis for doing so. Although
he reviewed the issue, he determined that the delays did
not hinder the defense in any way, in that no information
arose during the period, no witnesses went missing,
and the witnesses were able to recall events. Although
. . . Cosgrove did not challenge the delays by way of
a motion to dismiss the charges, he did question . . .
Mullin on cross-examination with respect to the delay
in issuing the warrant to show the ineptitude of the
police investigation.”

The second habeas court found that Cosgrove “repre-
sented the petitioner within the bounds of effective
assistance by deciding not to raise a statute of limita-
tions defense.” “The proper measure of attorney perfor-
mance remains simply reasonableness under prevailing
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professional norms.” Strickland v. Washington, supra,
466 U.S. 688. The court further found that Cosgrove
“recognized a possible violation of the statute of limita-
tions. He researched that issue and discussed the ques-
tion with the appellate lawyers for the Office of the
Chief Public Defender. As a result . . . Cosgrove
opined that, without proof of actual prejudice to the
petitioner caused by the delay, no viable statute of limi-
tations affirmative defense existed. . . . Cosgrove
explained his legal opinion to the petitioner, and he
declined to present such a defense at trial.” The second
habeas court found that Cosgrove represented the peti-
tioner within the bounds of effective assistance by
deciding not to raise a statute of limitations defense.
The court’s finding was predicated in part on its conclu-
sion that “Cosgrove’s assessment of the law regarding
execution of a stale warrant was correct, that is, the
running of the allotted time for service of the arrest
warrant was tolled by virtue of . . . § 54-193 (d), in
light of the petitioner’s location outside Connecticut.
The result was that both the issuance and the service
of the arrest warrant occurred within the five-year
period as expanded by the petitioner’s absence from
Connecticut.” (Emphasis in original.)

The findings of both the first and second habeas
courts reveal that Cosgrove was aware of a possible
statute of limitations affirmative defense.!® The habeas
court found that Cosgrove reviewed the applicable stat-
ute of limitations, “did the math,” and determined that
the warrant had been executed within the statute of
limitations. The second habeas court found that Cos-
grove researched the issue and consulted with the
appellate lawyers in the chief public defender’s office.
The second habeas court also found that on the basis

'8 This court may take judicial notice of the files of the trial court in the
same or other cases. See Disciplinary Counsel v. Villeneuve, 126 Conn.
App. 692, 703 n.15, 14 A.3d 358 (2011).
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of Cosgrove’s knowledge of the underlying facts, his
knowledge of the law, research, and consultation with
other lawyers, Cosgrove made the correct strategic
decision not to file a motion to dismiss or to assert a
statute of limitations affirmative defense because ser-
vice of the warrant was timely under a proper reading
of the statute of limitations.

On appeal, the petitioner has not shown that Cos-
grove’s decision was objectively unreasonable in that
it fell below the standard of reasonableness as mea-
sured by prevailing professional practice. See Moore v.
Commissioner of Correction, 186 Conn. App. 2564, 269,
199 A.3d 594 (2018) (citing Strickland v. Washington,
supra, 466 U.S. 687-88), cert. granted on other grounds,
330 Conn. 970, 200 A.3d 700 (2019). Indeed, it appears
to have been entirely reasonable. The record does not
reveal that at the habeas trial or on remand the peti-
tioner presented expert testimony to contradict the
opinions of Cosgrove and the appellate lawyers with
whom he consulted. Moreover, two judges of the Supe-
rior Court agreed that Cosgrove’s decision to forgo a
statute of limitations affirmative defense was legally
sound. In view of those facts, we conclude that the
second habeas court properly found that Cosgrove’s
representation of the petitioner did not fall below the
objective standard of reasonableness. Although we dis-
agree with the statutory routes by which the habeas
courts reached their ultimate conclusions that Cosgrove
did not render deficient performance, the underlying
procedural history does not support a conclusion that
Cosgrove’s performance was deficient. The petitioner,
therefore, cannot prevail on his claim of ineffective
assistance of counsel under Strickland, as his claim
fails to satisfy the performance prong.

Moreover, the petitioner has not carried his burden
to prove by a preponderance of the evidence that he was
prejudiced by Cosgrove’s representation. The habeas
court noted that in his criminal appeal, the petitioner
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claimed that the delay by the police in applying for the
arrest warrant violated his constitutional right to due
process pursuant to the fourteenth amendment to the
United States constitution. State v. Roger B., supra,
297 Conn. 611. Our Supreme Court rejected the claim,
finding that the record contained no evidence that the
petitioner suffered “actual prejudice as a result of the
delay.” Id., 615. In the present case, the petitioner has
failed to demonstrate that the state would not have
been able to prove that the delay in the execution of
the warrant was reasonable. The petitioner, therefore,
was not harmed by Cosgrove’s failure to assert a statute
of limitations affirmative defense or to file a motion
to dismiss.

For the foregoing reasons, we affirm the judgment
of the second habeas court denying the amended peti-
tion for a writ of habeas corpus.

The judgment is affirmed.

In this opinion the other judges concurred.

AMBER DECHELLIS v. ANTHONY DECHELLIS
(AC 40108)

Elgo, Moll and Bear, Js.
Syllabus

The defendant, whose marriage to the plaintiff previously had been dis-
solved, appealed to this court from the judgments of the trial court
granting the plaintiff’'s motion to confirm an arbitration award and deny-
ing his motion to vacate in part that award, which, inter alia, awarded
the plaintiff attorney’s fees related to work performed by her attorneys,
T and C, on certain postjudgment motions. Held:

1. This court declined to review the defendant’s claim, raised for the first
time on appeal, that the trial court improperly confirmed the award of
attorney’s fees incurred by T in complying with a certain order of the
arbitrator, which the defendant claimed did not conform to the arbitra-
tion submission approved by the court; the defendant did not distinctly
or even functionally raise that claim before the court, where he, instead,
argued that the award of attorney’s fees related to T’s efforts to comply
with the arbitrator’s order should be vacated because there was insuffi-
cient evidence to support T’s claims for fees and because the arbitrator
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had made certain evidentiary errors, and, therefore, the claim was not
preserved.

2. The defendant could not prevail on his unpreserved claim that the court
committed plain error in denying his motion to vacate in part the arbitra-
tion award, which was based on his claim that the arbitrator’s award
of attorney’s fees to C violated public policy and did not conform to
the arbitration submission approved by the court; the defendant’s claim,
which differed from his claim in the trial court that the evidence estab-
lished that C was not owed the amount he sought, did not present an
extraordinary situation in which the alleged error was so plain and
obvious as to affect the fairness and integrity of and public confidence
in the judicial proceedings or result in manifest injustice, especially
given that the defendant’s counsel expressly agreed at the arbitration
hearing to permit the arbitrator to resolve the dispute relating to C’s
claim for attorney’s fees, even though the parties had not included that
issue in the arbitration agreement as one to be submitted to and decided
by the arbitrator.

3. This court declined to review the defendant’s claim that the court improp-
erly confirmed the award of attorney’s fees associated with T's work
on certain motions to reargue the underlying judgment, which award
the defendant claimed was contrary to the terms of the dissolution
judgment that required each party to bear their own fees and costs; the
defendant failed to raise the claim that the award contravened the
dissolution judgment before the court, where he, instead, argued that
the arbitrator had improperly based that award on the parties’ current
finances rather than their finances at the time of the dissolution.

4. This court declined to exercise its supervisory authority over the adminis-
tration of justice to reverse the trial court’s approval of the agreement
to arbitrate the plaintiff’'s motion for attorney’s fees and to provide
guidance to the trial courts regarding the proper application of the
statute (§ 46b-66 [c]) governing the procedure to be followed when the
parties in a dissolution proceeding agree to binding arbitration, as this
case did not present a rare circumstance where traditional protections
were inadequate to ensure the fair and just administration of the courts.

Argued January 2—officially released June 25, 2019
Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial dis-
trict of Stamford-Norwalk and tried to the court, Scho-
JSield, J.; judgment dissolving the marriage and granting
certain other relief; thereafter, the court, Emons, J.,
approved the agreement of the parties to enter into
binding arbitration as to certain postjudgment motions;
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subsequently, the arbitrator issued an award and
entered certain orders; thereafter, the court, Tindzll, J.,
granted the plaintiff’s motion to confirm the arbitration
award and denied the defendant’s motion to vacate
in part the award, and the defendant appealed to this
court. Affirmed.

Charles D. Ray, with whom was Brittany A. Killian,
for the appellant (defendant).

Peter J. Zarella, with whom, on the brief, was Gary
1. Cohen, for the plaintiff (appellee).

Opinion

ELGO, J. In this postdissolution matter, the defen-
dant, Anthony DeChellis, appeals from the judgments
of the Superior Court granting the motion of the plain-
tiff, Amber DeChellis, to confirm the arbitration award
and denying his motion to vacate that award in part.
On appeal, the defendant claims that: (1) the court
improperly confirmed the award of attorney’s fees
because, to the extent that it was based on the efforts of
Louise Truax, one of the plaintiff’s attorneys, to comply
with the orders of the arbitrator, the award does not
conform to the submission; (2) the award of attorney’s
fees to Gary Cohen, another of the plaintiff’s attorneys,
does not conform to the submission and violates public
policy because the court never approved an agree-
ment to arbitrate Cohen’s fees pursuant to General Stat-
utes § 46b-66 (c); (3) the court improperly confirmed
the award of attorney’s fees related to motions to rear-
gue the underlying judgment because the arbitrator
exceeded his powers by issuing an award that was
contrary to the dissolution judgment, which specified
that each party should bear its own fees and costs, and
thereby “effectively undid the carefully crafted financial
mosaic rendered by the [dissolution] court in the under-
lying dissolution”; and (4) we should invoke our super-
visory authority to provide guidance to the trial courts
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with respect to the proper application of § 46b-66 (c)
and reverse the court’s approval of the parties’ agree-
ment to arbitrate the plaintiff’s motion for counsel fees,
dated March 19, 2014. In response, the plaintiff contends
that the defendant has not preserved any of the claims
he raises on appeal and that our use of supervisory
authority is not warranted in this case. We agree with
the plaintiff and, therefore, affirm the judgments of
the court.

The following facts and procedural history are rele-
vant to this appeal. The parties’ marriage was dissolved
in January, 2009. In its memorandum of decision, the
dissolution court determined that “[e]ach party will
be responsible for their own counsel and expert fees.”
The parties subsequently engaged in extensive post-
judgment litigation and, beginning in 2012, voluntarily
entered into written agreements to arbitrate certain
disputes.! Among the issues the parties submitted to
arbitration were their respective requests for postjudg-
ment attorney’s fees. Specifically, the plaintiff submit-
ted two motions for attorney’s fees to the arbitrator,
and the defendant submitted one motion for attorney’s
fees to the arbitrator. The only motion for attorney’s
fees relevant to this appeal is the plaintiff’s March 19,
2014 motion, signed by Truax, which stated: “The plain-
tiff respectfully represents that this court award her a
reasonable sum of counsel fees, postjudgment, for fees
already incurred by her and to be incurred by her as a
result of the various postjudgment motions.”

On September 22, 2016, the arbitrator issued his deci-
sion on the motions for postjudgment attorney’s fees.
The arbitrator granted the plaintiff’s March 19, 2014
motion for attorney’s fees in part, awarding the plaintiff

! Their initial arbitration agreement was signed on August 6, 2012. It
subsequently was amended by agreements dated January 28, 2013, May
12, 2014, and July 30, 2014. Each arbitration agreement was approved by
the court.
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$444,116.17 in attorney’s fees incurred by her for ser-
vices rendered by Truax and Cohen. The arbitrator
referred to the court the consideration of certain addi-
tional attorney’s fees claims. On September 23, 2016,
the plaintiff filed in the court a motion to confirm the
arbitration award, and on September 30, 2016, the
defendant filed a motion to vacate that award in part.
The court held a hearing on November 7, 2016, and
thereafter granted the plaintiff’s motion to confirm the
arbitration award and denied the defendant’s motion
to vacate that award in part. This appeal followed.

I

The defendant first claims that the court improperly
confirmed the award of attorney’s fees related to Truax’
efforts to comply with the orders of the arbitrator
because the award does not conform to the submission.
In response, the plaintiff contends that the defendant
has not preserved that claim on appeal. We agree with
the plaintiff.

The following additional facts are relevant to this
claim. On September 8, 2015, the arbitrator sent an
e-mail to the parties’ counsel stating that they “must
specifically apportion in their affidavits for counsel fees
attribution of fees to specific motions, by title date and
number, for which any party seeks an award” (arbitra-
tor’s order). On December 1, 2015, Truax submitted an
affidavit of attorney’s fees postjudgment. During the
arbitration hearing, the defendant’s counsel objected
when the plaintiff’s counsel sought to admit Truax’
December 1, 2015 affidavit into evidence because it did
not comport with the arbitrator’s order. The parties’
counsel disagreed as to whether they had reached an
agreement modifying the arbitrator’s order. On the basis
of that dispute, the arbitrator gave counsel “an opportu-
nity to submit whatever documents that they wish to
submit and specifically referencing affidavits which
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comport with this [September 8, 2015] order within two
weeks.” Subsequently, Truax submitted seventy-two
affidavits of attorney’s fees in an attempt to comply
with that order. Those fees included time related to her
efforts to comply with the arbitrator’s order.

In his posthearing brief submitted to the arbitrator,
the defendant argued that it was evidentiary error for
the arbitrator to allow the plaintiff to submit additional
affidavits and that the arbitrator did not have a proper
record to make an award based on those affidavits. The
defendant did not argue that the award of fees relating
to Truax’ efforts to comply with the arbitrator’s order
failed to conform to the submission.

In his decision, the arbitrator, inter alia, granted in
part the plaintiff’s motion for attorney’s fees in the
amounts of $37,985.22 and $73,730 on the basis of two of
Truax’ affidavits. The arbitrator concluded that “Truax
expended [these] fees in furtherance of the [September
8, 2015] order of the arbitrator, which provided the
arbitrator with the ability to parse with precision the
fees appropriately recoverable. . . . The arbitrator
[found] that the evidence presented by the plaintiff
[was] credible and that she met her evidentiary burden
of the reasonableness of the fees requested.”

In his motion to vacate the arbitration award in part,
the defendant argued that the arbitrator engaged in evi-
dentiary misconduct in awarding these fees.? Specifi-
cally, the defendant argued that the arbitrator relied

* We note that the defendant argued that the arbitrator committed miscon-
duct pursuant to the arbitration agreement and General Statutes § 52-418
(a) (3). Section 52-418 (a) (3) provides in relevant part: “Upon the application
of any party to an arbitration, the superior court . . . shall make an order
vacating the award . . . if the arbitrators have been guilty of misconduct

. in refusing to hear evidence pertinent and material to the controversy
or of any other action by which the rights of any party have been prejudiced
. . . .” Although the defendant does not make clear how § 52-418 (a) (3)
supports his claim of evidentiary misconduct, we note that the record con-
tains no evidence that the arbitrator refused to hear evidence.
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on affidavits that included claims for prior proceed-
ings not before the arbitrator, that there was insufficient
evidence presented to support the fee claims, and that
the arbitrator improperly allowed Truax two weeks to
prepare additional affidavits and improperly admitted
those affidavits into evidence. The defendant made no
claim that the award of these fees should be vacated
because they did not conform to the submission.?

On appeal to this court, the defendant argues that
the arbitrator’s award of these fees should be vacated
because the award did not conform to the submission
due to the fact that the parties did not submit to the
arbitrator the issue of fees incurred by Truax in her

? The defendant did argue in his reply to the plaintiff’s objection to his
motion to vacate the arbitration award in part that if the court found that
the arbitration agreement was an unrestricted submission, it should find
that the award failed to conform to the submission because the arbitrator
ordered that the resolution of some of the attorney’s fees claims were
referred to the court.

At the November 7, 2016 hearing before the court, the defendant’s counsel
again made that argument. After the defendant’s counsel argued that the
arbitration agreement was a restricted submission, the following colloquy
occurred:

“The Court: And you have the alternative argument that even if I find—
I don't find that argument compelling, that even if I find it to be unrestricted, I
should vacate it because it didn’t—it didn’t conform to the submission. Okay.

“[The Defendant’s Counsel]: It didn’t—it didn’t comply with the submis-
sion, and that—

“The Court: Okay.

“[The Defendant’s Counsel]: —and that is the issue of where he exceeded
his jurisdiction.

“The Court: Yes.

“[The Defendant’s Counsel]: Just the very fact that we did have to come
back to Your Honor at the arbitrator’s request to resolve the issue of whether
the interest and some of the other issues that—that were raised by plaintiff’s
counsel were included in the arbitration, makes it clear that—that he knew
that he was bound by the law, he was bound by the rules of evidence and
he was bound by the arbitration agreement. So this isn’t a free-floating free-
for-all where the parties just hope to mediate this or—or try to, you know,
come to some agreement. This was—this was a very rigid and carefully
crafted arbitration agreement.”
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efforts to comply with the arbitrator’s order. The plain-
tiff contends that the defendant has not preserved that
claim on appeal. In his appellate reply brief, the defen-
dant provides various reasons why this court should
review his claim on appeal.* We are not persuaded.

“It is fundamental that claims of error must be dis-
tinctly raised and decided in the trial court. . . . Our
rules of practice require a party, as a prerequisite to
appellate review, to distinctly raise such claims before
the trial court. Practice Book § 60-5; see Practice Book
§ 5-2 ([a]ny party intending to raise any question of law
which may be the subject of an appeal must . . . state
the question distinctly to the judicial authority); see
also Remillard v. Remillard, 297 Conn. 345, 351, 999
A.2d 713 (2010) (raised distinctly means party must
bring to attention of trial court precise matter on which
decision is being asked). As our Supreme Court has
explained, [t]he reason for the rule is obvious: to permit
a party to raise a claim on appeal that has not been
raised at trial—after it is too late for the trial court or the
opposing party to address the claim—would encourage
trial by ambuscade, which is unfair to both the trial
court and the opposing party. . . . For that reason,
Connecticut appellate courts generally will not address
issues not decided by the trial court.” (Citations omit-
ted; internal quotation marks omitted.) 21st Century

*In particular, the defendant argues that this court should review this
claim because: (1) he raised before the court the argument that these fees
were improperly awarded; (2) at the hearing before the court, the court
mentioned his “alternative argument”; see footnote 3 of this opinion; that
if it determined that the arbitration was an unrestricted submission, it should
vacate the award because the award did not conform to the submission and,
in its decision, the court found that the award conforms to the submission;
(3) the argument was functionally raised before the court; (4) the plaintiff
would not be prejudiced if the claim is reviewed; (5) “the court approval
requirements of [General Statutes] § 46b-66 (c) have not previously been
addressed by either this court or the Supreme Court and the issue presents
a matter of important public policy”; and (6) the issue is one of law and
this court’s review is plenary.
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North America Ins. Co. v. Perez, 177 Conn. App. 802,
819-20, 173 A.3d 64 (2017), cert. denied, 327 Conn. 995,
175 A.3d 1246 (2018).

“It is true that our appellate courts occasionally have
expressed a willingness to review claims that a party
did not explicitly raise to the trial court if it is clear
from the record that the substance of the claim was
raised.” (Internal quotation marks omitted.) McMahon
v. Middletown, 181 Conn. App. 68, 76-78, 186 A.3d 58
(2018). “[A]lthough a party need not use the term of art
applicable to the claim, or cite to a particular statutory
provision or rule of practice to functionally preserve
a claim, he or she must have argued the underlying
principles or rules at the trial court level in order to
obtain appellate review.” State v. Santana, 313 Conn.
461, 468, 97 A.3d 963 (2014), cert. denied sub nom.
Anderson v. Semple, U.S. , 135 S. Ct. 1453, 191
L. Ed. 2d 403 (2015).

On the basis of our review of the record, we cannot
fairly say that the defendant’s claim on appeal was
raised distinctly, or even functionally, before the court.
The defendant correctly points out that he had argued
before the court that these fees were improperly
awarded. As we have addressed, the defendant raised
before the court various issues he had with the arbitra-
tor’s evidentiary rulings and the arbitrator’s reliance on
certain evidence. He also directs our attention to the
court’s acknowledgment of the alternative argument he
raised before the court that if the court found that the
arbitration agreement was an unrestricted submission,
it should vacate the award. In making that argument,
however, the defendant specifically asserted that the
award did not conform to the submission because, by
leaving the decision as to certain attorney’s fees awards
to the court, the arbitrator “fail[ed] to fully address the
issue submitted . . . .” See footnote 3 of this opinion.
We cannot conclude that, by making these arguments
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before the court, the defendant argued the underlying
principles of the claim he now raises on appeal. In the
proceeding below, neither the court nor the plaintiff
was apprised of the claim he makes on appeal before
this court that these particular fee awards did not con-
form to the submission because they were “not included
in the parties’ arbitration agreement and the [court]
never approved any agreement to arbitrate the issue of
feesincurred in an effort to comply with the [arbitrator’s
order].” Accordingly, the defendant’s claim is not pre-
served.

II

The defendant next argues that the award of Cohen’s
attorney’s fees does not conform to the submission and
violates public policy because the court never approved
an agreement to arbitrate Cohen’s fees pursuant to
§ 46b-66 (c).° In response, the plaintiff again contends
that the defendant has not preserved this claim on
appeal. Because the record reveals that the defendant
agreed at the arbitration hearing to have Cohen’s fees
resolved by the arbitrator and did not assert before the
court the claim he now raises on appeal, we agree with
the plaintiff that this claim is not preserved.

The following additional facts are relevant to this
claim. The plaintiff filed with the court a postjudgment
motion for attorney’s fees dated November 13, 2015,

5 General Statutes § 46b-66 (c) provides: “The provisions of chapter 909
[General Statutes § 52-408 et seq.] shall be applicable to any agreement to
arbitrate in an action for dissolution of marriage under this chapter, provided
(1) an arbitration pursuant to such agreement may proceed only after the
court has made a thorough inquiry and is satisfied that (A) each party
entered into such agreement voluntarily and without coercion, and (B)
such agreement is fair and equitable under the circumstances, and (2) such
agreement and an arbitration pursuant to such agreement shall not include
issues related to child support, visitation and custody. An arbitration award
in such action shall be confirmed, modified or vacated in accordance with
the provisions of chapter 909.”



June 25, 2019 CONNECTICUT LAW JOURNAL Page 173A

190 Conn. App. 853 JUNE, 2019 863

DeChellis v. DeChellis

signed by Cohen,® which was not included in the opera-
tive arbitration agreement as a motion to be decided
by the arbitrator. Before the arbitrator, the defendant’s
counsel articulated an agreement reached by the par-
ties’ counsel to have the arbitrator consider Cohen’s
motion. The defendant’s counsel stated: “It is not part
of the third amended arbitration agreement. But I
believe that we have an agreement of counsel that we
would proceed on that because we would like to avoid
a duplication of effort.” Cohen provided the following
recitation for the record: “So may we have a specific
recitation so there’s no confusion on the record? That
. . . Truax’ claim for counsel fees is within the scope
of the arbitration and now before the arbitrator; [coun-
sel for the defendant’s] motion for counsel fees on
behalf of the defendant is within the scope of the arbitra-
tion and now before the arbitrator; my motion for coun-
sel fees is now by stipulation within the scope of the
arbitration and before the arbitrator. Might I ask if we
can have a verbal assent to that recitation so the record
is clear?”” The defendant’s counsel and Truax agreed
with Cohen’s recitation.” Pursuant to this agreement,
the arbitrator granted Cohen’s request for attorney’s

% The motion stated: “The plaintiff in the above-captioned matter respect-
fully represents that she is without sufficient liquid assets or income with
which to pay her reasonable counsel fees. The plaintiff further represents
that the defendant has sole control over the parties’ marital assets, and
that the defendant has circumvented the plaintiff’s entitlement to equitable
distribution, and to her entitlement to alimony and child support. WHERE-
FORE, the plaintiff respectfully moves the court to order the defendant to
pay areasonable sum as and for her counsel fees in accordance with [General
Statutes] § 46b-62. The plaintiff requests such other and further relief to
which she may be entitled in law or equity.”

"Truax added: “The only thing that I would add is that part of the arbitra-
tion order is that everything that happens here is confidential and that,
therefore, the transcript is confidential. I would ask that everybody agree
that if anybody takes a position otherwise in court to try to challenge the
scope, that that part of the transcript not be confidential.” The defendant’s
counsel and Cohen agreed to that request.



Page 174A CONNECTICUT LAW JOURNAL June 25, 2019

864 JUNE, 2019 190 Conn. App. 853

DeChellis v. DeChellis

fees under the plaintiff’s motion for attorney’s fees post-
judgment, dated March 19, 2014.

Before the court, the defendant never claimed that
the award of Cohen’s fees did not conform to the sub-
mission or that the award violated public policy.
Instead, as he acknowledges in his appellate brief, the
defendant had argued “that the evidence established
that Attorney Cohen was not owed the amount he
sought.” The record reveals that the defendant pre-
sented nothing before the court to demonstrate that his
current claim, that the award does not conform to the
submission and that it violates public policy, was dis-
tinctly or even functionally raised before the court. See
21st Century North America Ins. Co. v. Perez, supra,
177 Conn. App. 819 (“[i]Jt is fundamental that claims of
error must be distinctly raised and decided in the trial
court” [internal quotation marks omitted]); State v. San-
tana, supra, 313 Conn. 468 (“[an appellant] must have
argued the underlying principles or rules at the trial
court level in order to obtain appellate review”).
Accordingly, the defendant’s claim is not preserved.

The defendant argues that this court should nonethe-
less review this claim under the plain error doctrine.
“[The plain error] doctrine, codified at Practice Book
§ 60-5, is an extraordinary remedy used by appellate

8 During the arbitration, when Cohen submitted the affidavit for his attor-
ney’s fees, the arbitrator opined that Cohen’s motion fell within the plaintiff’s
motion for counsel fees postjudgment, dated March 19, 2014. The following
colloquy occurred:

“Attorney Cohen: . . . I would like to submit my affidavit with counsel
fees in connection with my motion for fees under [§] 46b-62.

“[The Defendant’s Counsel]: I object. I think we should finish this motion
first and do that—

“Attorney Cohen: It is part of this motion. Motion for counsel fees.

“[The Defendant’s counsel]: This is Attorney Truax’ motion.

“The Arbitrator: Well, that’s interesting. Well, that doesn’t mean that Attor-
ney Cohen’s submission is precluded because this reference—this does not
limit the request for an award in connection only to Attorney Truax’ fees.
This is the plaintiff’s motion for counsel fees.”
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courts to rectify errors committed at trial that, although
unpreserved, are of such monumental proportion that
they threaten to erode our system of justice and work
a serious and manifest injustice on the aggrieved party.
[T]he plain error doctrine . . . isnot . . . a rule of
reviewability. It is a rule of reversibility. That is, it is a
doctrine that this court invokes in order to rectify a
trial court ruling that, although either not properly pre-
served or never raised at all in the trial court, nonethe-
less requires reversal of the trial court’s judgment, for
reasons of policy. . . . In addition, the plain error doc-
trine is reserved for truly extraordinary situations [in
which] the existence of the error is so obvious that it
affects the fairness and integrity of and public confi-
dence in the judicial proceedings. . . . Plain error is a
doctrine that should be invoked sparingly.
Implicit in this very demanding standard is the notion

that invocation of the plain error doctrine is
reserved for occasions requiring the reversal of the
judgment under review. . . . [Thus, an appellant] can-
not prevail under [the plain error doctrine] . . . unless
he demonstrates that the claimed error is both so clear
and so harmful that a failure to reverse the judgment
would result in manifest injustice. . . .

“[Our Supreme Court has] clarified the two step frame-
work under which we review claims of plain error.
First, we must determine whether the trial court in fact
committed an error and, if it did, whether that error
was indeed plain in the sense that it is patent [or] readily
discernable on the face of a factually adequate record,
[and] also . . . obvious in the sense of not debatable.
. . . [T]his inquiry entails a relatively high standard,
under which it is not enough for the [defendant] simply
to demonstrate that his position is correct. Rather, [to
prevail] the party [claiming] plain error [reversal] must
demonstrate that the claimed impropriety was so clear,
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obvious and indisputable as to warrant the extraordi-
nary remedy of reversal. . . .

“In addition, although a clear and obvious mistake
on the part of the trial court is a prerequisite for reversal
under the plain error doctrine, such a finding is not,
without more, sufficient to warrant the application of
the doctrine. Because [a] party cannot prevail under
plain error unless it has demonstrated that the failure
to grant relief will result in manifest injustice . . .
under the second prong of the analysis we must deter-
mine whether the consequences of the error are so
grievous as to be fundamentally unfair or manifestly
unjust. . . . Only if both prongs of the analysis are
satisfied can the appealing party obtain relief.” (Internal
quotation marks omitted.) In re Sydnei V., 168 Conn.
App. 538, 56264, 147 A.3d 147, cert. denied, 324 Conn.
903, 151 A.3d 1289 (2016).

The defendant has demonstrated neither that the
court made a plain and obvious error nor that the failure
to grant relief will result in manifest injustice, par-
ticularly when the defendant agreed to permit the arbi-
trator to resolve this issue relating to Cohen’s claim for
attorney’s fees. Accordingly, we decline the defendant’s
request to reverse the court’s judgments pursuant to
the plain error doctrine.

I

The defendant also argues that the court improp-
erly confirmed the award of attorney’s fees related to
motions to reargue the underlying judgment because
the arbitrator exceeded his powers by issuing an award
that was contrary to the dissolution judgment, which
specified that each party should bear their own fees
and costs, and the arbitrator thereby “effectively undid
the carefully crafted financial mosaic rendered by the
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[dissolution] court in the underlying dissolution.” In
response, the plaintiff contends that the defendant has
not preserved this claim. We agree with the plaintiff.

The following additional facts are relevant to this
claim. During the arbitration hearing, Truax submit-
ted an affidavit of attorney’s fees for fees incurred
related to the plaintiff’s postjudgment motion to rear-
gue, correct, clarify and/or articulate the judgment
(plaintiff’'s postjudgment motion to reargue) and the
defendant’s postjudgment motion to open, reargue and
clarify (defendant’s postjudgment motion to reargue).'’
The requested fees amounted to $301,316.55.

In the defendant’s memorandum on the attorney’s
fees motions, which was submitted to the arbitrator
prior to the issuance of his decision, the defendant did

 The defendant also argues that the award of attorney’s fees related to
the motions to reargue the underlying judgment should be vacated because
the award does not conform to the submission. As we discussed in part I
of this opinion, the defendant argued before the court that if it found that
the arbitration agreement was an unrestricted submission, it should vacate
the award because, by leaving decision as to some attorney’s fees awards
to the court, the arbitrator “fail[ed] to fully address the issue submitted”
and the award, therefore, did not conform to the submission.

We cannot conclude that the defendant, by making that argument before
the court, argued the underlying principles of the claim he now raises on
appeal, in which he argues that the award of these fees does not conform
to the submission because “those fees were incurred based on both parties’
efforts to change the [dissolution] judgment entered . . . in January, 2009,
and, therefore, were not ‘postjudgment’ motions as contemplated by the
parties’ arbitration agreement or by the [court’s] approval of that agreement.”
Accordingly, the defendant’s claim that the award of these fees does not
conform to the submission is not preserved. See 21st Century North America
Ins. Co. v. Perez, supra, 177 Conn. App. 819 (“[i]t is fundamental that claims
of error must be distinctly raised and decided in the trial court” [internal
quotation marks omitted]); State v. Santana, supra, 313 Conn. 468 (“[an
appellant] must have argued the underlying principles or rules at the trial
court level in order to obtain appellate review”).

10 We note that both motions to reargue were included within the operative
arbitration agreement as issues submitted to the arbitrator, “with the excep-
tion of those issues related to the parenting plan, which are specifically
excluded from the arbitration . . . .”
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not argue that the arbitrator would exceed his authority
and unravel the financial mosaic if he awarded the
plaintiff these fees. Instead, the defendant argued that
the plaintiff did not provide evidence to show that she
lacked sufficient assets to pay her own fees and that
it would be inequitable for the defendant to have to
pay the plaintiff’s fees.

In his decision, the arbitrator, inter alia, granted the
plaintiff the $301,316.55 in attorney’s fees pursuant to
her March 19, 2014 motion for attorney’s fees. In grant-
ing the award of fees, the arbitrator reasoned: “The
plaintiff’s financial affidavit dated June 21, 2016 dis-
closes assets of $2,194,827. The fee award requested
represents 13.72 percent of the plaintiff’s total assets
awarded to her pursuant to the dissolution of marriage
judgment and arbitration orders. The plaintiff’s request
for Attorney Truax’ counsel fees is granted. . . . The
arbitrator finds that the evidence presented by the plain-
tiff is credible and she met her evidentiary burden of
the reasonableness of the fees requested.” (Citation
omitted.)

The defendant asserts that, before the court, he had
“moved to vacate the award based in part because the
arbitrator had exceeded his authority and in part
because the arbitrator had refashioned the trial court’s
financial mosaic.” The defendant, however, mischarac-
terizes the argument he made to the court. He points
our attention to specific language he used without
acknowledging the context in which it was used.!! In

'In his appellate reply brief, the defendant argues that this court should
review his claim on appeal because various sentences included in his applica-
tion to vacate the arbitration award in part place the claim properly before
this court. Specifically, the defendant contends that, within his motion to
vacate the arbitration award in part, he “clearly invokes both the ‘American
Rule’ regarding attorney’s fees, as well as the [dissolution] court’s order
that ‘[e]ach party will be responsible for their own counsel and expert fees.” ”
He asserts that he also had “noted that in rendering his decision on equitable
distribution of the marital assets, the arbitrator made clear that he was not
refashioning the orders of the [dissolution] court.”



June 25, 2019 CONNECTICUT LAW JOURNAL Page 179A

190 Conn. App. 853 JUNE, 2019 869

DeChellis v. DeChellis

his motion to vacate the arbitration award in part, the
defendant argued that this fee award should be vacated
because the arbitrator engaged in misconduct in various
ways. Specifically, he argued that the arbitrator improp-
erly based the award of fees on the current finances of
the parties, rather than on the finances of the parties
at the time of the dissolution.’? On appeal, however,
the defendant argues that the arbitrator should not have
awarded fees at all and that doing so was in contraven-
tion of the dissolution judgment.

Accordingly, we simply cannot conclude that the
underlying principles of the defendant’s claim on appeal
were argued before the court. See 21st Century North

Finally, the defendant points out that he had stated in his motion to vacate
the arbitration award in part that any “obligation to pay the plaintiff’s counsel
fees would improperly undermine the original financial orders in the judg-
ment of divorce, which the arbitrator . . . definitively stated he was not
altering.” For context, this statement is located within a paragraph of the
defendant’s motion to vacate the arbitration award in part, which provides
in its entirety: “Instead, the award of fees must be considered in the context
of the original judgment of dissolution, and the parties resulting financial
circumstances. The plaintiff failed to present sufficient evidence for the
arbitrator to enter a properly supported decision in that context. To the
extent there was any such evidence, the financial affidavits of the parties
at the time of [the dissolution] trial showed that the marital estate at the
time of dissolution was between $4,000,000 [and] $5,000,000 in total. The
[dissolution] court’s intention in its judgment was to divide that estate 50/
50. Pursuant to the arbitrator’s orders on equitable distribution, the plaintiff
had recently received more than $2,000,000. The evidence demonstrated
that the defendant has shouldered significant counsel fees of his own regard-
ing this issue, and the combination of his fees and an obligation to pay the
plaintiff’'s counsel fees would improperly undermine the original financial
orders in the judgment of divorce, which the arbitrator has definitively
stated he was not altering. See Fitzgerald v. Fitzgerald, 190 Conn. 26, 34
[459 A.2d 498] (1983) (court’s decision regarding attorney’s fees should not
undermine its purpose in making any other financial award).”

2 In his application to the court to vacate the arbitration award in part,
the defendant had also argued that the arbitrator could not base the award
of fees on the present finances of the parties because the evidence presented
was insufficient as to what the plaintiff’s current finances were. He further
argued that the plaintiff's description of the fees left the arbitrator with
insufficient evidence on which he could base the fee award.
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America Ins. Co. v. Perez, supra, 177 Conn. App. 819
(“[i]t is fundamental that claims of error must be dis-
tinctly raised and decided in the trial court” [internal
quotation marks omitted]); State v. Santana, supra, 313
Conn. 468 (“[an appellant] must have argued the under-
lying principles or rules at the trial court level in order
to obtain appellate review””). The defendant’s claim is,
thus, not preserved.

v

Finally, the defendant claims that we should invoke
our supervisory authority to provide guidance to the
trial courts regarding the proper application of § 46b-
66 (¢)® and, in so doing, reverse the court’s approval
of the parties’ agreement to arbitrate the plaintiff’s
motion for attorney’s fees, dated March 19, 2014. In
response, the plaintiff contends that the use of our
supervisory authority is not warranted in this case. We
decline to exercise our supervisory authority in the
present case.

“Supervisory authority is an extraordinary remedy
that should be used sparingly . . . . Although [a]ppel-
late courts possess an inherent supervisory authority
over the administration of justice . . . [that] authority

. is not a form of free-floating justice, untethered
to legal principle. . . . Our supervisory powers are not
a last bastion of hope for every untenable appeal. They
are an extraordinary remedy to be invoked only when
circumstances are such that the issue at hand, while
not rising to the level of a constitutional violation, is
nonetheless of utmost seriousness, not only for the
integrity of a particular trial but also for the perceived
fairness of the judicial system as a whole. . . . Consti-
tutional, statutory and procedural limitations are gener-
ally adequate to protect the rights of the defendant and
the integrity of the judicial system. Our supervisory

13 See footnote 5 of this opinion.
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powers are invoked only in the rare circumstance [in
which] these traditional protections are inadequate to
ensure the fair and just administration of the courts.
. . . Overall, the integrity of the judicial system serves
as a unifying principle behind the seemingly disparate
use of our supervisory powers. . . . Thus, we are more
likely to invoke our supervisory powers when there is
a pervasive and significant problem . . . or when the
conduct or violation at issue is offensive to the sound
administration of justice . . . .” (Internal quotation
marks omitted.) State v. Fuller, 1568 Conn. App. 378,
392, 119 A.3d 589 (2015). This is not such a case. Accord-
ingly, we decline the defendant’s invitation to exercise
our supervisory authority in the present case.

The judgments are affirmed.

In this opinion the other judges concurred.




